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[B-194528] 


Transportation — Cargo Preference Act — Nonapplicability — 
Cash Transfer Program For Israel 
General Accounting Office disagrees with Maritime Administration view that 


Cargo Preference Act of 1954 applies to cash transfer program for Israel man- 
aged by Agency for International Development. 


Matter of: Applicability of Cargo Preference Act of 1954 to cash 
transfer program, March 3, 1980: 


The Assistant Secretary for Maritime Affairs of the United States 
Department of Commerce requests that we concur in an opinion issued 
by the General Counsel of the Maritime Administration (MarAd). 
The General Counsel has concluded that section 901(b)(1) of the 
Merchant Marine Act, 1936, as amended, 46 U.S.C. § 1241(b) (1) 
(1976) (Cargo Preference Act), applies to cash grants and cash 
transfer programs of the Agency for International Development 
(AID). 

In section 10(a) of the International Security Assistance Act of 
1978, codified at 22 U.S.C.A. § 2346a(b) (2) (1979) (cash transfer 
program), Congress authorized that, “The total amount of funds 
allocated for Israel under this chapter for the fiscal year 1979 may be 
made available as a cash transfer * * *” provided that, in exercising 
that authority, “* * * the President shall ensure that the level of 
cash transfers made to Israel does not cause an adverse impact on 
the total amount of nonmilitary exports from the United States to 
Israel.” Furthermore, the statute provides that, “not less than two- 
thirds of the assistance furnished to Israel .. . for the fiscal year 1979 
shall be provided on a grant basis.” 22 U.S.C.A. § 2346a(b) (3) (1979). 
The other third is distributed as loans. 

The cash transfer program represents a change in the method of 
distributing foreign aid to Israel. From 1972 to 1978, assistance was 
distributed to Israel under the Commodity Import Program (CIP). 
See 22 U.S.C. §2346a (1979). Under CIP, the United States re- 
imbursed the Government of Israel for the foreign exchange monies 
used to purchase nonmilitary United States commodities. Commercial 
documents were submitted to AID as evidence of purchases. The as- 
sistance was distributed as CIP loans and CIP grants. AID applied 
the Cargo Preference Act to the CIP because the money was tied to 
commodity purchases. And we note that AID screened transactions 
to ensure compliance with cargo preference requirements since the 
grant and loan agreements contained a requirement subjecting them 
to the Cargo Preference Act. U.S. Economic Assistance For Israel, 
ID-78-31, B-125029, August 18, 1978 (Israeli Report). 

From 1976 to 1979, AID also distributed some aid on a nonreim- 
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bursable cash grant basis. Israeli Report, swpra. The cash grant is 
essentially a form of unrestricted aid which was limited in the case 
of Israel by a formal agreement that it be expended on purchases 
of nonmilitary commodities used within the pre-1967 boundaries of 
Israel. AID paid the Israeli Government quarterly, and Israel was not 
required to account for funds expended or to spend the aid in the 
United States. The Cargo Preference Act was not applied to cash 
grant purchases since it was evidently not conditioned on commodity 
purchases. 

In 1977, Congress was advised that the Israeli Government was 
having difficulty making timely use of CIP funds, because the release 
of the aid was inhibited by documentation and managerial difficul- 
ties. As an interim measure, Congress responded by authorizing the 
transfer of a portion of the CIP funds ($150 million in fiscal year 
1976) to a cash grant program. The grant money was substantially 
increased by Congress in fiscal year 1977 to not less than $300 mil- 
lion, and was maintained at that funding level the following year. 
Israeli Report, supra. 

In 1978, the cash transfer program was enacted for aid to Israel. 
It replaced both the CIP and cash grant programs. The program 
involved periodic disbursements of funds, two thirds cash grant 
and one third loan (the ratio of type of aid is unchanged from 
CIP), requiring an unspecified form of Israeli certification that a 
certain level of United States nonmilitary products was imported 
by Israel. By use of cash transfers, the need to document each pur- 
chase of woods made by Israel to obtain reimbursement was obviated. 
Instead, the United States required satisfactory assurances from the 
Israeli Government that civil imports from the United States would 
be at least equal to the level of United States assistance and that the 
competitive position of American exporters would not be adversely 
affected. See 1978 U.S. Code Cong. & Ad. News 1833, 1850 ; 22 U.S.C.A. 
§ 2346a(b) (2). 

We understand that there are practical difficulties in applying the 
Cargo Preference Act to the cash transfer program; specifically, that 
the cash transferred is not tied to cargo flow upon transfer; that the 
money can be spent anywhere; that it is not limited to purchases in 
the United States; that it is in a practical sense not traceable, and 
that there is no paperwork to insure compliance with the Cargo 
Preference Act. 

Although we do not casually dismiss the practical difficulties of 
applying the Cargo Preference Act to the cash transfer program, the 
question before us is a legal one, not administrative; it is whether the 
Cargo Preference Act covers the cash transfer program for Israel. 
And we cannot support MarAd’s view that it does. 
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Consistent with our prior case law on the subject, we are limiting 
this decision to the cash transfer program for Israel. 22 U.S.C.A. 
§ 2346a(b) (2). We prefer to resolve questions concerning cargo pref- 
erence laws on a specific case by case basis. See, for example, 55 Comp. 
Gen. 1097 (1976). 

The Cargo Preference Act, 46 U.S.C. §1241(b)(1) (1976) states 
that: 

(1) Whenever the United Stutes shall procure, contract for, or otherwise ob- 
tain for its own account, or shall furnish to or for the account of any foreign 
nation without provision for reimbursement, any equipment, materials, or com- 
modities, within or without the United States or shall advance funds or credits 
or guarantee the convertibility of foreign currencies in connection with the fur- 
nishing of such equipment, materials, or commodities, the appropriate agency or 
agencies shall take such steps as may be necessary and practicable to assure 
that at least 50 per centum of the gross tonnage of such equipment, materials, 
or commodities . . .. which may be transported on ocean vessels shall be trans- 


ported on privately owned United States-flag commercial vessels * * *. [Italic 
supplied.] 


MarAd argues that the Cargo Preference Act applies to the cash 
transfer program for Israel [as well as to other cash transfer pro- 
grams]. It supports its position by examination of the statute itself, 
the legislative history of the Cargo Preference Act and an Attorney 
General’s opinion which, it argues, states that where, as here, the for- 
eign aid program furthers substantial foreign assistance objectives, 
the Cargo Preference law applies. 

AID takes the contrary position that the Cargo Preference Act is 
inapplicable to AID cash grant or transfer programs. It argues that 
the legislative history which MarAd uses to support its contention 
of applicability is taken out of context, that the cash transfers are 
not subject to the language of the statute since the cash transfers are 
not conditioned on purchases of commodities and are made without 
reference to the type of purchase, and that the untied nature of cash 
transfers authorized by Congress demonstrates that the transfers were 
not to be encumbered by the Cargo Preference Act. 

The Cargo Preference Act was enacted to assure that at least 50 
percent of Government-sponsored eargoes transported on ocean vessels 
would be moved on privately owned United States-flag ships. Congress 
believes that this requirement is necessary to the maintenance of an 
adequate merchant fleet. 55 Comp. Gen. 1097 (1976) ; S. Report No. 
1584, 83d Cong., 2nd Sess. 1 (1954) ; 100 Cong. Rec. 4158, 4159 (1954) ; 
39 Comp. Gen. 758, 760 (1960). In a Presidential Directive in 1962, 
President Kennedy stated that, “The statutes . . . are designed to in- 
sure that U.S. Government-generated cargoes move in substantiol 
volume on American-flag vessels.” S. Report No. 2286, 87th Cong., 2d 
Sess. 43, 44 (1962). 

The legislative history of the Cargo Preference Act supports a broad 
application of the Act to foreign aid programs which involve the use 
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of American money to finance the purchase of commodities. The Senate 
Report on the Cargo Preference Act stated that the Act is applicable, 
“to programs financed in any way by Federal Funds.” S. Rep. No. 
1584, 83d Cong., 2d Sess. 5 (1954). In discussing the Act’s scope, a 
House Committee Report on the Administration of the Cargo Prefer- 
ence Act stated that Congress intended by this Act to express: 

Our shipping policy in the clearest and most unequivocal terms for application 
in all cases where normal channels of international trade are disrupted by virtue 


of United States Government-controlled programs financed by Federal funds in 
whatever form they might take. H.R. Rep. No. 80, 84th Cong., 2d Sess., 2 (1955). 


We also note that the 1954 Cargo Preference law was enacted to codify 
and broaden existing law, not to derogate from it. 41 Op. Atty. Gen. 
192, 196 (1954) ; 42 Op. Atty. Gen. 203 (1963). 

Although we recognize the broad parameters of the Act, we do not 
believe the Act covers this specific program. The language of the Cargo 
Preference Act states that, “Whenever the United States . . . shall 
advance funds . . . in connection with the furnishing of . . . equip- 
ment, materials, or commodities . . .,” the cargo preference applies. 
We agree with AID that the cash transfers are not advanced in con- 
nection with the furnishing of equipment, materials or commodities. 

As AID points out the crash transfer program in form is sub- 
stantially unrestricted aid and the funds are released to Israel without 
requiring that purchases be made in the United States with this 
money. Under the CIP in which AID did incorporate cargo prefer- 
ence, the funds were directly linked to commodity purchases made in 
the United States by Israel but no similar relationship between the 
funds advanced and Israel’s nonmilitary purchases in the United 
States exists under the cash transfer program. 

We note that congressional action was based on the recognition that 
Israel would maintain previous purchasing levels and that the Act 
providing for cash transfers states that the President shall ensure 
that there is no adverse impact on our exports to Israel because of the 
shift to cash transfers. See 1978 U.S. Code Cong. & Ad. News 1833, 
1850; 22 U.S.C.A. § 2346a(b) (2). And the Israeli Government has 
made assurances that the United States should expect no change in 
the pattern or volume of trade between the two countries as a result of 
the change in procedures. See International Security Assistance Pro- 
grams, Hearings on S. 2846 before the Subcomm. on Foreign Assist- 
ance of the Senate Comm. on Foreign Relations, 95th Cong., 2nd Sess. 
21 (1978) (statement of Mr. Joseph C. Wheeler). 

But the requirement that Israel maintain purchasing levels in the 
United States does not, in itself, require a finding that cargo prefer- 
ence should apply to such purchases since the purchases may not neces- 
sarily be made with cash transfer funds. Cargo Preference most often 
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had been applied to shipments financed with United States funds. 
See,- for example, B-155185, November 17, 1969; 41 Op. Atty. Gen. 
192, supra; 42 Op. Atty. Gen., supra. Here, we are asked to support 
application of cargo preference to shipments of nonmilitary exports 
which cannot be identified as purchases made by Israel with Ameri- 
can funds. We believe that such an interpretation is not supported 
by the language of the Act, the legislative history of the Act, or re- 
quired by our prior opinions concerning the Act. 

In these circumstances, we believe that the cash transfer program 
for Israel is not covered by the Cargo Preference Act. We therefore 
cannot support MarAd’s legal position that the Cargo Preference Act 
is applicable to the cash transfer program for Israel. 


[B-196221] 


Leases—Renewals—Competition Availability—Failure to Consider 


Decision to lease automatic data processing equipment (ADPE) is not justified 
where agency has not demonstrated reasonable basis for sole-source decision 
after receipt of affirmative responses to Commerce Business Daily notice of in- 
tention to procure, published pursuant to Federal Procurement Regulations 
Temporary Regulation No. 46, notwithstanding agency’s prior expectation that 
no alternate sources were available. 


Advertising—Commerce Business Daily—Affirmative Responses— 
Agency Responsibility to Consider—Lease Renewal 


No meaningful relief can be provided in best interest of Government because of 
inadequately justified fiscal year 1980 sole source lease where only abbreviated 
lease period is available for possible competitive procurement. Recommendation 
is made that agency plan fiscal year 1981 needs sufficiently in advance to allow 
competition for needed ADPE. 


Matter of: Federal Data Corporation, March 3, 1980: 

Federal Data Corporation (FDC) protests the Office of Civilian 
Health and Medical Program of the Uniformed Service’s (OCHAM-— 
PUS) renewal of a lease and maintenance contract with International 
Business Machine Corporation (IBM) for automatic data processing 
equipment (ADPE). For the reasons indicated below, the protest is 
sustained. 

The protest concerns the OCHAMPUS decision to renew its con- 
tract with IBM for the fiscal year 1980 for ADPE leased from IBM 
for the past 10 years. The specific equipment consists of six items: 

IBM Model 1051 Mod 1 Control Unit 
IBM Model 1052 Mod 8 Printer Keyboard 
IBM Model 1404 Mod 2 Printer 

IBM Model 2030 Mod F CPU 

IBM Model 2921 Print/Read Control Unit 
IBM Model 2540 Card Read Punch 

As authority to renew its lease with IBM, OCHAMPUS cites Tem- 
porary Regulation No. 46, 40 Fed. Reg. 40015-40018, September 8, 


330-798 O - 80 - 2 
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1978, which does not require delegation of procurement authority from 
the General Services Administration (GSA), where, as here, the 
acquisition price was under $300,000 and a synopsis was published in 
the Commerce Business Daily (CBD). OCHAMPUS published the 
CBD announcement for informational purposes only, without estab- 
lishment of a solicitation package because of its belief that alternate 
sources of supply were not expected to be available. Temporary Reg- 
ulation 46, swpra, § 1-4.1107-6(c) (i). Thus even though the CBD 
notice elicited six inquiries concerning the synopsis including one by 
FDC, OCHAMPUS proceeded with the sole source lease rerewal 
because of its prior decision not to seek competition. OCHAMPUS’ 
belief that no alternate sources of supply were expected to be available 
was apparently based on its intention to acquire certain excess Govern- 
ment owned ADPE to replace the equipment leased from IBM. 

In this respect, OCHAMPUS asserts that the IBM lease extension 
was merely an interim measure pending installation of certain Govern- 
ment owned excess equipment; that partial installation was expected 
to commence within 4 months of the expiration of the FY 79 IBM 
lease; and that therefore it would be impractical, within the required 
time frames, to solicit competitive bids. } 

FDC objects to the decision to sole source the lease and believes 
OCHAMPUS violated the temporary regulations by refusing to con- 
sider the affirmative responses to the CBD notice. FDC argues that the 
dates for delivery of the Government replacements are uncertain and 
there is no indication that the remaining leased items will be replaced 
during the term of the renewed IBM lease. Therefore, it does not 
believe renewal of the lease-without competition is adequately justified. 

Initially we note that the lease renewal with IBM is not for an 
interim period, but is for 1 year. Furthermore, at the time the decision 
was made to extend the lease on a sole source basis, the record indicates 
that no Government excess equipment was requested to replace the ~ 
leased equipment. About 3 weeks after the publication of the CBD 
notice, a request for an excess Government owned CPU (valued at 
about 50 percent of the total IBM lease) was initiated. The CPU was 
the item to be installed on January 31, 1980. In addition, it appears 
that OCHAMPUS was not aware of the availability of a Government 
owned printer keyboard, control unit or card read punch until some- 
time in December. The printer keyboard and the control unit are each 
worth about 1 percent of the lease cost, and they will not be available 
until June 1980 or later. The card read punch, worth about 10 percent, 
has no availability date shown on the record. The remaining two 
equipment items for which no replacements are apparently available 
are valued at about 37 percent of the total lease. 
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We also note that OCHAMPUS justified the sole source renewal of 
the prior fiscal year IBM lease after the receipt of inquiries in response 
to a similar CBD notice essentially on the same basis, 7.e., the imprac- 
ticality of obtaining competition within the required time frames. That 
justification, however, alluded to the agency’s intent to acquire new 
equipment on a competitive basis rather than the acquisition of Gov- 
ernment owned excess equipment, and noted that it had “already ini- 
tiated action [presumably through GSA] to obtain new ADPE.” Inso- 
far as we are able to discern, GSA has not yet acted on that request. 

Sole source awards are authorized in circumstances when needed 
supplies or services can be obtained from only one person or firm. 
Because of the general requirement for competition to the maximum 
extent practical, the determination to sole source is subject to close 
scrutiny by this Office. Precision Dynamics Corporation, 54 Comp. 
Gen. 1114 (1975), 75-1 CPD 402. The standard to be applied in deter- 
mining the propriety of a sole source procurement is one of reasonable- 
ness, 7.¢., unless it can be shown that the contracting agency acted with- 
out a reasonable basis, our Office will not question the decision to 
procure on a sole source basis. See Metal Art, Inc., B-192901, Febru- 
ary 9, 1979, 79-1 CPD 91. 

We have recognized the propriety of sole source awards where the 
minimum needs of the Government can be satisfied only by items or 
services which are unique; where time is of the essence and only one 
known source can meet the Government’s needs within the required 
time frames; where data is unavailable for competitive procurement ; 
or where only a single source can provide an item which must be com- 
patible and interchangeable with existing equipment; but not where 
the circumstances do not justify noncompetitive awards. Precision 
Dynamics Corporation, supra. We think this case falls within the latter 
category. 

Here, while hindsight may now dictate a short term need for equip- 
ment which will be replaced by Government owned equipment, no com- 
pelling reason appears to exist for a continuing sole source lease renewal 
for the two items where such is not the case. In this respect, we take 
note of the fact that third party lessors often are able to furnish identi- 
cal equipment at rental rates which are competitive with those of the 
original equipment manufacturer, and we see no reason why these firms 
should not be given the opportunity to bid. 

Under these circumstances, OCHAMPUS has not persuaded us that 
only renewal of the IBM lease could satisfy its needs, Precision Dynam- 
ics Corporation, supra, and OCHAMPUS’ failure to consider the 
responses it received to the CBD notice makes it impossible to ascer- 
tain whether another company could have supplied the ADPE. 
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In this connection, it is our view that OCHAMPUS did not comply 
with the Temporary Regulation 46, supra. For example, section 
1-4.1107-6(a) provides that “if affirmative response is received, .. . 
[to the CBD synopsis], the procurement file shall be documented 
with evidence that use of the . . . schedule contract including method 
of acquisition; ¢.g., lease or purchase, is the lowest overall cost alter- 
native available to the agency, price and other factors considered.” 
In this case, although the synopsis was for informational purposes 
only due to the Agency’s expectation that no alternate sources of sup- 
ply would be available, affirmative responses were elicited and thus, 
the temporary regulations required OCHAMPUS to demonstrate the 
lease renewal was the lowest cost alternative. 

Notwithstanding the foregoing, we do not believe that there is any 
practical way we can recommend any meaningful relief which would 
be in the best interest of the Government. Cohu, Inc., 57 Comp. Gen. 
759, 78-2 CPD 175. For example, only slightly more than half of the 
1980 fiscal year remains, the IBM lease requires 30 days notice for 
termination, and thus any competitive procurement at this time would 
result in only an extremely abbreviated lease period. We do not be- 
lieve that either the cost of such competition, or the disruption to 
OCHAMPUS operations that would necessarily result if IBM’s 
equipment were replaced, can be justified for the remainder of FY 80. 
We do, however, recommend that OCHAMPUS plan its needs for FY 
81 sufficiently in advance of the expiration of the current !ease so that 
competitive bids can be obtained if the equipment will be required to 
meet the agency’s needs. 

The protest is sustained. 


[[B-164031 (3) .154] 


Social Security—Medicare, Medicaid, etc.—Reduction in Federal 
Share : 


Department of Health, Education, and Weifare (HEW) is required to reduce. 
Medicaid payments to State under section 1903(g) of Social Security Act, 42 
U.S.C. 1896b(g) as amended, unless State makes satisfactory and valid showing 
that it has program of control over utilization of long term institutional services. 
In order to make valid showing, State must comply with criteria listed in statute 
including physician certification of need and plan for care in case of each long 
term patient. Fact that State may have satisfied most of requirements of statute 
does not permit HEW to find showing valid where any long term patients are 
found not to have certification of need or plan of care. 


Matter of: Medicaid-Utilization Control, March 4, 1980: 


This decision is in response to a request from the former Secretary 
of the Department of Health, Education, and Welfare (HEW) for 
our opinion concerning the Secretary’s authority with respect to the 
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reduction of Medicaid payments made to the States of Hawaii, Ten- 
nessee, Colorado and Missouri. The Secretary had determined that 
the payments must be reduced as a result of the failure of these States 
to satisfy, for the quarter ending March 31, 1978, the utilization con- 
trol provisions of the Medicaid program set forth in section 1903(g) of 
the Social Security Act, as amended, 42 U.S.C. §1396b(g) (1976 
and Supp. I, 1977). Because these States have satisfied the require- 
ments with respect to all but a few recipients of long term medical 
assistance, HEW feels that a full reduction in payments in accordance 
with the statutory formula is “too harsh in light of the limited defects 
found.” If this situation should occur again, HEW would like to know 
if it is authorized to find that a State has satisfied the utilization con- 
trol provision of the act if the State has met the requirements in all 
except one or two instances. For the reasons stated below, there is no 
authority for the Secretary of HEW to make a finding of compliance 
under these circumstances. 

Section 1903(g) of the Social Security Act requires HEW to reduce 
a State’s Federal Medicaid payment unless the State has made a show- 
ing satisfactory to the Secretary of HEW that it had an adequate 
program of control over the utilization of institutional long term care 
for-the quarter reported. According to section 1903(g) (1) of the Act, 
the State’s showing must include evidence that : 


(A) in each case for which payment is made under the State plan, a physician 
certifies at the time of admission, or, if later, the time the individual applies for 
medical assistance under the State plan (and recertifies, where such services 
are furnished over a period of time, in such cases, at least every 60 days, and 
accompanied by such supporting material, appropriate to the case involved, 
as may be provided in regulations of the Secretary), that such services are or 
were required to be given on an inpatient basis because the individual needs or 
needed such services; and 

(B) in each such case, such services were furnished under a plan established 
and periodically reviewed and evaluated by a physician ; 

(C) such State has in effect a continuous program of review of utilization 
pursuant to section 1396(a) (30) of this title whereby each admission is reviewed 
or screened in accordance with criteria established by medical and other profes- 
sional personnel who are not themselves directly responsible for the care of the 
patient involved, and who do not have a significant financial interest in any such 
institution, and are not, except in the case of a hospital, employed by the institu- 
tion providing the care involved; and the information developed from such 
review or screening, along with the data obtained from prior reviews of the 
necessity for admission and continued stay of patients by such professional per- 
sonnel, shall be used as the basis for establishing the size and composition of the 
sample of admissions to be subject to review and evaluation by such personnel. 
and any such sample may be of any size up to 100 per centum of all admissions 
and must be of sufficient size to serve the purpose of (i) identifying the pat- 
terns of care being provided and the changes occurring over time in such patterns 
so that the need for modification may be ascertained, and (ii) subjecting admis- 
sions to early or more extensive review where information indicates that such 
consideration is warranted; * * * [Italic supplied.] 


These criteria are required to be met by a State in order for it to make 
a satisfactory showing to the Secretary of HEW. B-164031(3).118, 
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July 3, 1975. If, in the course of HEW’s validation survey, it is deter- 
mined that despite a certification by a State to the contrary, the re- 
quirements of section 1903(g) have not been met “in each case,” the 
Secretary of HEW has no alternative but to classify the State’s show- 
ing as invalid. 

In his letter to us, the former Secretary of HEW described the 
recent validation survey. He wrote: 


The Department recently conducted a validation survey for the quarter end- 
ing March 31, 1978 in intermediate care facilities in selected states. The survey 
was intended to determine whether these states met the provisions of section 1903 
(g) (1) (A) and (B), which require timely physician certification of the need for 
institutional care and the development of a plan of care in each long stay case 
for which Medicaid payment is made. One state in each region was surveyed. 
Department surveyors examined the medical records of 20 randomly chosen 
recipients admitted or authorized to receive payment during the quarter in each 
of the twenty facilities in the state having the greatest number of beds certified 
for Medicaid. As a result of this survey, I have determined that four states failed 
to make valid showings that there was in operation an effective program for con- 
trolling utilization of services in intermediate care facilities for the quarter, as 
required by section 1903(g). The states are Hawaii, Tennessee, Colorado, and 
Missouri. These states have been notified of our intent to assess reductions in 
FMAP in accordance with section 1903 (g) (5). 

In each of these states, the Department’s determination that the showing was 
invalid was based upon a survey finding that the requirements contained in sec- 
tion 1903(g) (1) (A) and (B) were not met with respect to only a few recipients 
in the state. In Hawaii, the medical records of all Medicaid recipients admitted 
or authorized to receive payment during the quarter were reviewed (104 recipi- 
ents in 14 facilities). In Tennessee, surveyors examined 315 patient records in 
20 facilities. Surveyors found that the requirements were not met with respect to 
one recipient in one facility in each state. In Missouri, 228 records in 20 facilities 
were reviewed, and the requirements were not met with respect to a single 
patient in each of two facilities in the state. In Colorado, 180 records were 
surveyed, and deficiencies were found in one patient record in each of three facili- 
ties. These findings, however, resulted in substantial reductions in the Federal 
medical assistance percentages. In the case of Hawaii, a penalty of $47,107 was 
assessed ; in Tennessee, $34,731; in Missouri, $40,354; and in Colorado $21,377. 


The reasonableness of the utilization control standards and reduc- 
tion formula were the subject of section 20 of the Medicare—Medicaid 
Anti-Fraud and Abuse Amendments, Pub. L. No. 95-142, 91 Stat. 
1205, Oct. 25, 1977. In revising the utilization control requirements, 
Congress was aware that the utilization control standards it had 
established covered every long term patient. The House Ways and 
Means Committee, H. Rep. 95-393, Part IT, at 84, outlined the utiliza- 
tion review requirements as follows: 


The program must include a showing that: 

(1) The physician certifies at the time of admission and recertifies every 60 
days that the patient requires inpatient institutional services. 

(2) The services are furnished under a plan established and periodically re- 
viewed by a physician. 

(3) The State has a continuous program of utilization review whereby the 
necessity for admission and continued stay of patients is reviewed by personnel 
not directly responsible for care of the patient, not financially interested in a 
similar institution, or, except in the case of a hospital, employed in the institution. 

(4) The State has a program of independent medical review for SNF’s, ICF’s, 
and mental hospitals whereby the profecsional management of each case is 
subject to independent annual review. [Italic supplied. ] 
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Furthermore, based on representations from HEW that it was with- 
out discretion in the area, Congress attempted in section 20 to provide 
legislation to describe the circumstances where and the extent to which 
HEW is to impose reductions for State failure to make a satisfactory 
or valid showing. The Committee report says: 

In the light of the Secretary’s position that HEW has no discretion in deter- 


mining that the requirements of the law have been met, the Committee has pro- 
vided a standard of reasonableness in the bill. Id. at 85. 


The standard of reasonableness that addresses the problem of less 
than 100 percent patient coverage by the State’s utilization control 
program, however, changed only the requirement for independent 
medical review of all patients. This was done in order to allow some 
exceptions where medical review teams were unable to visit all facilities 
during a year. As a result section 20 added section 1903(g) (4) (B) 
which provides: 

(B) The Secretary shall find a showing of a State, with respect to a calendar 
quarter under paragraph (1), to be satisfactory under such paragraph with 
respect to the requirement that the State conduct annual on site inspections in 
mental hospitals, skilled nursing facilities, and intermediate care facilities under 
paragraph (26) and (31) of section 1396a(a) of this title, if the showing demon- 
strates that the State has conducted such an onsite inspection during the 12-month 
period ending on the last date of the calendar quarter— 

(i) in each of not less than 98 per centum of the number of such hospitals 


and facilities requiring such inspection, and 
(ii) in every such hospital or facility which has 200 or more beds, 


and that, with respect to such hospitals and facilities not inspected within such 
period, the State has exercised good faith and due diligence in attempting to con- 
duct such inspection, or if the State demonstrates to the satisfaction of the Secre- 
tary that it would have made such a showing but for failings of a technical nature 
only. 


There is no indication in the legislative history that the Congress had 
any intention of reducing the standard for facilities visited by medical 
review teams. Indeed, given the closely circumscribed standards for 
relief outlined in section 1903 (g) (4) (B), it may be inferred that Con- 
gress intended to leave the rest of the statutory standard intact. Other- 
wise, it would have outlined as carefully the nature and extent of dis- 
cretion it intended for HEW. 

The Congress did establish, in section 1903 (g) (5), a modified reduc- 
tion formula to lessen the impact where States had achieved sub- 
stantial but incomplete compliance. HEW has applied this formula 
for the States described in the submission. Based on the information 
contained in the submission, HEW has applied the correct standard 
for testing utilization review compliance and applied the reduction 
formula as required. The fact that a State’s noncompliance with these 
requirements might be minimal does not alter this standard. 

Thus, for the foregoing reasons the Secretary of HEW does not have 
authority under the circumstances presented to find that a State has 
satisfied the Medicaid utilization control provisions. 
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[B-195915] 


Leaves of Absence—Court—Entitlement—Complaints Under Civil 
Rights Act—Discrimination Alleged 


Although not entitled to court leave authorized by 5 U.S.C. 6322 which is limited 
to jurors and certain summoned witnesses, prevailing plaintiff in civil action in 
U.S. District Court against employing Federal agency based on sex discrimina- 
tion under the Civil Rights Act of 1964, as amended, is entitled to official time 
for attendance at trial and should not be charged annual leave or leave without 
pay. 


Matter of: Wilma Pasake—Court Leave—Plaintiff, March 4, 1980: 


Mr. Bernard F. McCullough, Finance and Accounting Officer, U.S. 
Army Armament Research and Development Command, has requested 
a decision as to the entitlement of Mrs. Wilma Pasake, an employee of 
the Command, to court leave. 

Mrs. Pasake brought a civil action for sex discrimination against 
her employing agency in a U.S. District Court under the provisions 
of section 717(c) of the Civil Rights Act of 1964 (42 U.S.C. § 2000e- 
16(c)). Judgment was entered in her favor and she was awarded a 
retroactive promotion with backpay and attorney fees. 

Mrs. Pasake was charged annual leave for 6 days in February 1979 
during which she attended the trial as the plaintiff in this action. She 
has requested that this charge be changed to administrative or court 
leave. 

Court leave, as that term is generally used, refers to leave authorized 
by subsection 6322(a) of title 5, United States Code. This subsection 
provides that a Federal employee is entitled to leave, without loss of 
or reduction in pay or leave to which he is otherwise entitled, when in 
response to a summons in connection with a judicial proceeding he 
serves: (1) as a juror, or (2) except as provided in subsection 6322 
(b), as a witness on behalf of any party when the United States, the 
District of Columbia, or a state or local government is a party to the 
proceeding. Subsection 6322(b) provides that an employee is not on 
leave but is performing official duty when in response to a summons or 
order of his agency he: (1) testifies or produces official records on 
behalf of the United States or the District of Columbia, or (2) testifies 
in his official capacity or produces official records on behalf of any 
other party. 

Mrs. Pasake’s appearance in court as the plaintiff in a sex discrimi- 
nation action does not appear to be covered by any of the foregoing 
provisions. However, in Coles v. Martin, Civil Action No. 1626-73 
(D.D.C., November 30, 1978), the District Court, speaking of a non- 
prevailing plaintiff in a discrimination action, said: 


Plaintiff has finally alluded to the question of his status under 5 U.S.C. § 6322. 
The Civil Service Commission has expressed the view that when the employee 
is a plaintiff who is being deposed by the government or otherwise summoned 
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to testify, he is a “witness” within the meaning of the statute, but when an em- 
ployee is a plaintiff testifying in his own behalf, he is not “summoned,” and must 
therefore take annual leave or leave without pay. It is not necessary in this case, 
on this relatively meager record on this question, to decide the matter. Accord- 
ingly, the Court will do what it stated at the trial it would do—to consider Mr. 
Coles to have been called by the Court during the pendency of his trial and thus 
“summoned” under any interpretation of 5 U.S.C. § 6322. 


While we have no similar statement by the court in this case, we 
reach the same end result—no charge to annual leave or leave without 
pay—by a slightly different route. One of the purposes of section 717 
(c) of the Civil Rights Act of 1964 is to “make whole” to the extent 
feasible those who have been discriminated against in Federal employ- 
ment. To this end an employee is entitled to a reasonable amount of 
official time to pursue his administrative remedy under this law. 29 
C.F.R. § 1613.214(b). A holding that an employee is in a less advan- 
tageous position when he continues to seek relief beyond the adminstra- 
tive level and successfully pursues a judicial remedy specifically pro- 
vided by this Act would, in our view, be inconsistent and indefensible. 

We also note that if Mrs. Pasake had been separated because of sex 
discrimination, instead of being passed over for promotion, and the 
court had ordered her retroactively restored with backpay, neither her 
backpay nor her annual leave would have been reduced for the time she 
was in attendance at her trial. This is so because the Back Pay Act, 
5 U.S.C. § 5596 (1976), provides that an employee who has been found 
to have suffered an unjustified or unwarranted personnel action “for 
all purposes, is deemed to have performed service for the agency” dur- 
ing the period such action was in effect. Further, the implementing 
regulations for the computation of backpay, 5 C.F.R. § 550.804(d), 
provide that backpay is to be granted for any period during which the 
employee was unavailable for performance of his or her duties “for 
reasons related to, or caused by, the unjustified or unwarranted per- 
sonnel action.” 

For the foregoing reasons and to achieve the “make whole” objective 
of the Civil Rights Act, it is our conclusion that Mrs. Pasake, as a pre- 
vailing plaintiff who has been adjudged by the court to have in fact 
been discriminated against, is entitled to official time for attendance 
in court at her trial and should not be charged annual leave for that 
period. 


[B-194795] 


Quarters Allowance—Dependents—Quarters Occupancy Prevented 
by “Competent Authortiy”—Allowance Continuation Period—After 
Authorization and Prior To Occupancy 

Member is transferred overseas with deferred travel of dependents due to un- 


availability of Government quarters. Upon arrival, member is assigned Govern- 
ment quarters available for himself and dependents due to administrative error. 


330-798 0 - 80 - 3 
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Under 37 U.S.C. 403(d), member is entitled to basic allowance for quarters 
(BAQ) at the with dependent rate as orders of competent authority prevent 
dependents from joining him and residing in Government quarters. Upon authori- 
ation of dependents’ travel, member is entitled to continuation of BAQ until 


transportation is available for dependents’ travel, and arrangements are made 
for household goods, plus normal travel time of dependents to member’s station. 
See 25 Comp. Gen. 220 (1945). 


Matter of: Basic allowance for quarters after issuance of travel au- 
thorization for dependents, March 6, 1980: 

The basic question on this case is when does a member’s entitlement 
to basic allowance for quarters (BAQ) at the with dependents rate 
cease after assignment to family type quarters. The question arises in 
the situation of a member who upon being transferred overseas is 
denied concurrent travel of dependents because of lack of adequate 
quarters. Upon arrival, the member is immediately assigned to ade- 
quate family type quarters through administrative error. Based on 
this situation, we have been specifically asked whether the member’s 
entitlement to BAQ ceases upon the authorization of his dependents’ 
travel or at some later point so as to allow the dependents time to ar- 
range to ship household goods and commence travel. 

The question was submitted for an advance decision by the Princi- 
pal Deputy Assistant Secretary of the Army (Installations, Logistics 
and Financial Management). The Military Pay and Allowance Com- 
mittee has approved the request and assigned it submission number 
SS-A-1318. 

The statutory basis for a member’s entitlement to BAQ is contained 
in 37 U.S.C. § 403 (1976). Under subsection (d), a member assigned 
to Government quarters may not be denied BAQ “if, because of orders 
of competent authority, his dependents are prevented from occupying 
those quarters.” Therefore, we have held that a member assigned to 
family quarters may not have his entitlement to BAQ terminated if his 
dependents are not authorized to travel to join him as an order of 
competent authority prevented the dependents from occupying the 
quarters. 25 Comp. Gen. 220 (1945), citing 20 Comp. Gen. 720 (1941) ; 
and B-129805, January 14, 1957. Compare 50 Comp. Gen. 174 (1970). 

Thus, the question here is resolved by determining when orders of 
competent authority no longer prevent the dependents from occupying 
the Government quarters. 

In 25 Comp. Gen. 220 we considered, among other things, the ef- 
fect on a member’s entitlement to BAQ (then called rental allowance) 
when restrictions against travel of dependents to the overseas station 
were relaxed. We recognized that the relaxation of the restrictions 
placed an affirmative duty on the member to apply for travel of his 
dependents to his station so as to occupy quarters which had been as- 
signed for the member and his dependents. Upon prompt application, 
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the member retained his entitlement to BAQ, and even after approval 
of his dependents’ travel he retained his entitlement to BAQ until 
transportation to his station was available, plus normal travel time to 
the station. We reasoned that until the dependents’ transportation was 
available, plus the normal travel time, the member’s dependents would 
be considered as being prevented by order of competent authority 
from occupying the Government quarters. See also B—129805, October 
9, 1958, and B-122417, August 31, 1955. 

Since the situations in both the instant case and 25 Comp. Gen. 220 
involve members awaiting authorization of dependents’ travel to the 
overseas station which travel had initially been precluded, we see no 
reason for different treatment of the situations. Accordingly, the same 
rule should be applied. That is, the member’s BAQ continues until 
transportation is arranged for the household goods and is available for 
his dependents, plus the normal travel time for the dependents to the 
member’s station. 


[B-195602] 


Travel Expenses—Return to Official Station on Nonworkdays— 
Reimbursement—Limitation 


Customs Service employee who is on temporary duty assignment (TDY) and 
receiving actual subsistence returned home for weekend. During time away from 
TDY, he did not incur costs for 3 nights’ lodging and 24%4 days of meals. Under 
Federal Travel Regulations (FPMR 101-7) para. 1-8.4f (May 1973), employee 
may receive reimbursement for travel up to actual subsistence expenses which 
would have been allowable at TDY site. Since employee’s weekend round-trip 
travel expense was less than the average subsistence expenses at TDY. site, 
employee may be reimbursed his travel expense. 


Matter of : Howard E. Johnson, March 10, 1980: 

Mr. L. R. Byrne, Director, Financial Management. Division, United 
States Customs Service, Miami, Florida, requests our decision whether 
he may certify for payment a voucher of $70 for travel expenses in- 
curred by an employee who voluntarily returned to his official duty 
station from his temporary duty station for the weekend. Since the 
cost of the employee’s trip was less than the subsistence expenses that 
would have been allowable had the employee remained at the tempo- 
rary duty site, payment may be authorized. 

From April 30, 1979, through May 11, 1979, the employee, Howard 
E. Johnson, was assigned to perform temporary duty (TDY) at 
Tampa, Florida, a high rate geographic area in which employees on 
TDY are authorized actual subsistence not to exceed $42 a day. Mr. 
Johnson reported to duty on April 30 and remained at the TDY sta- 
tion util 8:20 p.m. Friday, May 4, 1979, when he voluntarily returned 
to his home for the weekend. He returned to his TDY station on 
Monday morning, May 7, 1979. 
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Mr. Johnson’s expenses for the round-trip travel from his TDY 
station to his home were $70 for taxicab and airplane fares. For the 
week prior to this weekend travel, Mr. Johnson averaged $32.41 in 
lodging and meal expenses for each full day at his TDY site. The 
$33 consisted of $19.08 for lodging and $13.33 for meals. 

Federal Travel Regulations (FPMR 101-7) para. 1-8.4f (May 
1973) states in relevent part: 

* * * In cases of voluntary return of a traveler for nonworkdays to his official 
station or his place of abode from which he commutes daily to his official sta- 
tion, the maximum reimbursement allowable for the round-trip transportation 
and actual subsistence en route shall be the necessary travel and subsistence 


expense which would have been allowable had the traveler remained at his 
temporary duty station. 


Mr. Johnson did not have lodging expenses for 3 nights and did not 
have meal expenses for 214 days (he ate breakfast at home on the 
day of his return). His travel expenses of $70 were less than the 
amount he would have been entitled to claim had he remained at the 
temporary duty station based on the average of actual subsistence 
expenses he was allowed at that station. The travel expenses being 
less than the amount that would have been allowed had he remained 
on TDY the claim may be allowed. 

Accordingly, the voucher may be certified for payment if other- 
wise correct. 


[B-197541] 


Fees—Services to Public—Regular, Scheduled—Customs Services 
in U.S. Airports—Additional Personnel Hiring and Reimbursement 
Propriety 


While there are delays in clearing Customs at Miami International Airport, there 
is no authority for Customs Service to accept funds from airport, airlines, or 
Dade County, Florida, to hire and compensate additional personnel for inspec- 
tional services during regular business hours. In absence of clear congressional 
mandate to contrary, monies for administering regular Customs services must 
come from Customs appropriations. Reimbursement from outside sources for 
services on behalf of general public wouid constitute augmentation of customs 
appropriations. 


Matter of: Customs Service—Reimbursement for Additional Per- 
sonnel at Miami International Airport, March 10, 1980: 

This decision is rendered at the request dated January 18, 1980, of 
the Honorable Lawton Chiles, Chairman, Subcommittee on Treasury, 
Postal Service and General Government, Senate Committee on Ap- 
propriations. The issue is whether current law permits the Customs 
Service to use funds received from outside sources to provide for ad- 
ditional Customs inspectors to perform clearance functions during 
regular business hours. Our decision is that such funds may not be 
used for that purpose. 
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The request states that problems have existed for a number of years 
at the Miami International Airport with regard to long delays in 
clearing international passengers through the Immigration and Cus- 
toms area. An alternative that has been suggested by the Miami Air- 
port Authority as well as business and community leaders in Dade 
County, Florida, is that the airport or airlines reimburse the Treasury 
in order to permit Customs to hire additional staff. In this connection 
the Chief Counsel, United States Customs Service, has expressed the 
view that Customs may not accept reimbursement from Dade County 
for additional personnel beginning in April when phase 1 of a new 
Customs facility is opened until the second and final phase of the 
facility is completed. However, other authorities have stated such re- 
imbursement is legal. 

Title V of the Independent Offices Appropriation Act of 1952, 31 
U.S.C. § 483a, was enacted to allow Federal agencies to recoup costs 
from identifiable “special beneficiaries” where the services rendered 
inured to the benefit of special recipients, not the general public. Vew 
England Power Co. v. Federal Power Commission, 467 F.2d 425 (D.C. 
Cir., 1972), affirmed 415 U.S. 345 (1974). In 48 Comp. Gen. 24 (1968) 
we held that the statute, which is known as the “User Charges Stat- 
ute,” is very broad and that Customs could recover costs from airlines 
for preclearance of passengers in Canada. We held that such costs 
could be recovered to the extent that they are in excess of costs that 
would be incurred if all the Customs operations involved were per- 
formed in the United States. We also stated that the charges collected 
from the airlines for the services rendered could be deposited as a 
refund to the Customs appropriation for pay of employees in accord- 
ance with the provisions of 19 U.S.C. § 1524 with the understanding 
that the appropriation committees of the Congress be advised. In ad- 
dition our Office held in 48 Comp. Gen. 262 (1968) that the Treasury 
could accept reimbursement from a private carrier for services pro- 
vided at a port of entry on the Canadian border after regular hours 
of business. In the first case the services were for the sole benefit and 
convenience of a limited number of passengers and their carrier. In 
the second case the services were for the sole benefit of a private car- 
rier. In both cases there were reimbursements which, in accordance 
with 19 U.S.C. § 1524, supra, could be deposited to the appropriation 
for pay of Customs employees. 

In the present case, however, the Secretary of the Treasury is au- 
thorized to designate places in the United States as ports of entry for 
aircraft arriving in the United States and to assign such Customs 
personnel as he may deem necessary. 49 U.S.C. § 1509 (1976). Miami 
has been designated as such a port. Therefore, the Secretary is re- 








296 DECISIONS OF THE COMPTROLLER GENERAL [59 


quired to furnish Customs employees at Miami International Airport 
to serve the general public to the same extent during regular business 
hours as he is required to furnish employees to serve the general public 
at other United States ports of entry for aircraft. 

We note that Congress has specifically authorized Customs to col- 
lect funds from the parties in interest for the additional expenses 
incurred by Customs when its employees perform services for such 
parties at night or on Sundays and holidays. 19 U.S.C. § 1451 (1976). 
We further note that Customs is authorized to collect fees for specified 
special services during normal working hours. An example of this 
would be the charge for weighing, gauging, or measuring merchandise 
when that information is not disclosed by an invoice. See 19 U.S.C. 
§ 1494 (1976). However, in this case there is nothing to indicate that 
any special services would be performed for any individual passenger 
or airline. Also, we are not aware of any statute that permits Customs 
to be reimbursed for the compensation of additional personnel at 
crowded airports during regular hours of business. 

Since the Congress has appropriated monies to provide for the sal- 
ary of Customs inspectors to perform clearance functions during 
regular business hours and has authorized the collection of fees only 
for certain special services, as noted above, the collection of funds 
for clearance services performed during regular business hours on 
behalf of the general public would constitute an augmentation of the 
appropriations made by the Congress for performing such services. 
See 55 Comp. Gen. 1293 (1976), and the cases cited therein. 

Accordingly, there is no authority to permit the Customs Service 
to use reimbursable funds collected from the airport, the airlines, or 
Dade County to provide for Customs inspectors to perform their clear- 
ance duty at the Miami International Airport during regular business 
hours. 


[B-196712] 


Contracts—Specifications—Deviations—Acceptance Not Prejudi- 
cial to Other Bidders 


Bid which offers larger quantity than specified in invitation is responsive where 
bid does not limit Government’s right to make award consistent with needs at 
price below other bids received. 


Matter of: Charles V. Clark Company, Inc., March 12, 1980: 
Charles V. Clark Company, Inc. (CVC) protests the proposed 
award of a contract to Fibreflex Packing & Manufacturing Co. (Fibre- 
flex) for gasket fiber paper under Invitation for Bids (IFB) DLA 
500-79-B-2260, issued by the Defense Industrial Supply Center 
(DISC). The IFB covers DISC requirements for an aggregate quan- 
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tity of 6,388 sq. yds. of paper designated Lot I. ‘Lot I consists of 11 
separate items (listed as line items 0001-0011) for differing quantities 
of paper for delivery to various DISC depots in the United States. 

The thrust of the protest is that the Fibreflex bid is nonresponsive 
because that firm bid 6,450 sq. yds. instead of the 6,388 sq. yds. in- 
dicated in the solicitation. In this connection, CVC also points out 
that if a contract is awarded to Fibreflex for 6,450 sq. yds. of material, 
that firm could ship up to 5 percent additional material pursuant to 
the terms of the “variation in quantity” clause, thus exceeding the 
stated requirement by 385 sq. yds. 

Bids were opened on September 14, 1979, with Fibreflex offering 
the lowest price of $5 per sq. yd. for a total price of $32,250 for the 
6,450 sq. yds. However, the bid was initially determined to be non- 
responsive because Fibreflex had bid on the larger quantity rather 
than the amount specified in the IFB. 

On October 23, 1979, the contracting officer mailed CVC the con- 
tract award in the amount of $37,970.59 and advised Fibreflex by 
telephone that its bid had been rejected because it had altered the 
solicitation quantities. 

At Fibreflex’s request, the contracting officer reconsidered the deci- 
sion to reject Fibreflex’s bid and reversed his position. In this respect 
the agency points out that, among other things, nothing in the Fibre- 
flex bid precluded DISC from awarding Fibreflex a contract for the 
exact quantity specified in the IFB, and that the Fibreflex bid, even 
for the greater quantity, was $5,720 less than CVC’s. DISC believes 
that under this circumstance none of the other bidders would be preju- 
diced by the award to Fibreflex. We agree. 

According to Fibreflex, it bid in the manner indicated because it 
intended to ship the supplies in uniform quantities of 25 sheets each 
per carton and that it believed the “variation in quantity” clause per- 
mitted it to bid the larger quantity. The increased quantity amounts 
to less than 1 percent of the total quantity specified. 

The test for determining the responsiveness of a bid is whether 
the bidder has unequivocally offered to provide the requested items 
in total conformance with the terms and specifications of the invita- 
tion. Therefore. a bid which takes no exception to the material require- 
ments of the IFB is responsive. Thus, where the bidder has promised 
to deliver exactly what was called for in the invitation, within the 
time periods specified, and in accordance with the terms and conditions 
of the invitation, the bid is responsive. J. Baranello & Sons, 58 Comp. 
Gen. 509 (1979), 79-1 CPD 322. Where there has been some deviation 
from the manner of bidding specified, we have held that the determina- 
tive issue of whether a bid should be rejected is whether or not the 
deviation worked to the prejudice of other bidders. Webfoot Reforesta- 








298 DECISIONS OF THE COMPTROLLER GENERAL [59 


tion, B-194214, May 25, 1979, 79-1 CPD 378. We believe that Fibre- 
flex’s bid is responsive. 

Paragraph 10(c), Standard Form 33A (incorporated by reference 
into the solicitation) , provides that : 


The Government may accept any item or group of items of any offer, unless 
the offeror qualifies his offer by specific limitations. * * * THE GOVERNMENT 
RESERVES THE RIGHT TO MAKE AN AWARD ON ANY ITEM FOR A 
QUANTITY LESS THAN THE QUANTITY OFFERED AT THE UNIT PRICES 
OFFERED * * *, 


Fibreflex did not qualify its bid in any manner, and thus, pursuant to 
the foregoing provision, the Government is free to award a contract 
for the exact quantity specified in the invitation, #.¢., 6,388 sq. yds. 
rather than the 6,450 sq. yds. offered. We therefore do not believe 
Fibrefiex’s “deviation” in any way affected the Government’s right to 
award a contract for the supplies in a manner which would be either 
inconsistent with the terms of the IFB or prejudicial to the other bid- 
ders. See Webfoot Reforestation, supra. In our view, a bid should not 
be rejected as nonresponsive merely because it offers more than is re- 
quired so long as the Government is free to make an award which is 
consistent with its needs at a price below other bids received, and we 
do not perceive how other, higher bidders are prejudiced thereby. Cf. 
EMI Medical, Inc., B-196470, February 21, 1980, 59 Comp. Gen. 269, 
80-1 CPD 153, a case in which the bidder’s descriptive literature indi- 
cated bidder’s equipment included technical features beyond those re- 
quired by the specification but was otherwise in accord with the speci- 
fication. In this respect we point out that even if an award were made 
for 6,450 sq. yds. and Fibreflex delivered an additional 5 percent pursu- 
ant to the variation in quantity clause, the total cost to the Government 
would still be Jess than CVC’s price for the 6,388 sq. yds. 
The protest is denied. 


[B-195935] 


Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—“Court Interest” Exception 


Although General Accounting Office (GAO) suspended action on protest when 
protester filed suit in United States District Court raising substantially same 
issues, protest will be considered where court by endorsement has expressed in- 
terest in GAO decision. 


Contracts—Negotiation—Justification 


Determination to conduct negotiated rather than advertised procurement for rifle 
sights containing tritium, a nuclear by-product, was reasonable where based on 
procurement history of similar promethium-based item and expectation that 
licensing requirements would restrict competition. 


Contracts—Negotiation—Responsiveness—Concept Not Applicable 
to Negotiated Procurements 


Initial proposal which dees not comply with Government-furnished equipment 
requirement in request for proposals and which incorporates engineering change 
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proposal offering flat rather than spherical-ended tritium beads on rifle sight may 
not be rejected as nonresponsive. The rigid rules of bid responsiveness in ad- 
vertised procurements do not apply to negotiated procurements. 


Contracts—Negotiation—Competition—Competitive Range For- 
mula—Basis of Evaluation 


Inclusion of initial proposal in competitive range was reasonable where major 
defect, failure to include written permission for use of Government-furnished 
equipment, is easily cured through discussions and engineering change proposal 
submitted as part of proposal is still under consideration. 


Contracts—Negotiation—Competition—Discussion With All Of- 
ferors Requirement—Deficiencies in Proposal—Notice 


Request for second round of best and final offers was proper where offeror was 
not advised of deficiency in proposal which rendered offeror ine’igible for award. 
Also, accepted engineering change proposal was provided to all offerors to equa- 
lize competition. 


Contracts—Buy American Act—Defense Department Procure- 
ment—Waiver of Act—Memorandum of Understanding—Imple- 
mentation by Secretary 


Exemption from Buy American Act differentials of offer by United Kingdom 
firm to provide rifle sights for domestic use by Army was proper under terms of 
Memorandum of Understanding (MOU) between United States and United King- 
dom. Secretarial Determination and Findings implementing MOU exempts all 
United Kingdom produced or manufactured defense equipment other than items 
excluded from MOU. Nothing in MOU excludes rifle sights. 


Contracts—Buy American Act—Defense Department Procure- 
ment—Waiver of Act—Memorandum of Understanding—Blanket 
Exemption Authority 


Blanket exemption from Buy American Act is authorized by Determination and 
Finding of Secretary of Defense which applies to all items of United Kingdom- 
produced defense materials under congressional direction to Secretary to imp’e- 
ment “to the maximum feasible extent” policy of NATO standardization and in- 
teroperability. Furthermore, Departments of Defense and Army have consis- 
tently interpreted Secretary’s determination as providing blanket exemption. 


Contracts—Buy American Act—Defense Department Procure- 
ment—Waiver of Act—Memorandum of Understanding—Notice in 
Individual Procurements 


Incorporation of Notice of Potential Foreign Source Competition in request for 
proposals is not prerequisite to application of exemption to Buy American Act, 
Failure to include notice in solicitation does not invalidate procurement. Requests 
for best and final offers are not solicitations but merely continuing negotiations 
not requiring inclusion of notice. 


Contractors—Responsibility—Foreign Contractor 


License requirements are matters of responsibility, at heart of which is question 
whether offeror can perform. We believe that requirement for license from 
Nuclear Regulatory Commission (NRC) in procurement involving nuclear 
by-products is satisfied by foreign offeror whose local representative has qualify- 
ing license from State of North Carolina, under State agreement with NRC, and 
which exempts representative from requirement for obtaining NRC-issued import 
license. 


Agents—Of Private Parties—Authority—Contracts—Signatures 


Contracting officer’s determination that signer of offer had authority to bind 
offeror was not unreasonable where evidence before contracting officer included 
(1) position of signer; (2) inclusion of corporate drawings with proposal; and 
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(3) confirmation from president of corporation designated in offer as authorized 
to conduct negotiations. 


Buy American Act—Waiver—Public Interest—Competitive Advan- 
tage Consideration 


Protester asserts that foreign offeror, exempted from Buy American Act, enjoys 
competitive edge because not subject to United States laws on equal opportunity, 
clean air, ete., resulting in unequal treatment of domestic offerors. While there 
may be some validity to this argument, the only mandated handicap enjoyed 
by American firms in competition with foreign firms is Buy American Act. Since 
Secretary of Defense determined that it would be inconsistent with public inter- 
est to apply Buy American Act, these alleged competitive advantages are not for 
consideration. 


Matter of: Self-Powered Lighting, Ltd., March 13, 1980: 

On August 31, 1979, Self-Powered Lighting, Ltd. (SPL), filed a 
protest with our Office against the award of a contract by the United 
States Army to Saunders-Roe Developments, Ltd. (SRDL), of the 
United Kingdom (U.IX.), for the furnishing of front-sight post assem- 
blies for the M16/M16A1 rifle. We suspended consideration of the pro- 
test because on December 14, 1979, SPL filed suit in the United States 
District Court for the Southern District of New York, Self-Powered 
Lighting, Lid. v. United States, Civil Action No. 79 Civ. 6795 (EW), 
seeking injunctive and declaratory relief and raising substantially the 
same issues as raised in the protest. By endorsement, the court has 
indicated its interest in our decision. For the reasons stated below, we 
deny the protest. 

On July 20, 1978, the United States Army Armament Materiel 
Readiness Command (the Army) issued a request for proposals 
(RFP) for.the acquisition of front-sight post assemblies for the M16/ 
16A1 rifle in use by the Army. To facilitate night-fire, the sights were 
to contain a spherical-ended luminescent bead containing tritium, a 
nuclear by-product, as a result of which the RFP required that offerors 
be licensed to handle such materials. Offerors intending to use Govern- 
ment-furnished property were required to submit written permission 
from the contracting officer having cognizance over the property. The 
solicitation did not contain a “Notice of Potential Foreign Source 
Competition.” 

Ultimately, 47 solicitations were issued. Five proposals were received 
by the date set for receipt of proposals. SPL’s offer was low. SRDL’s 
offer was second low and was accompanied by an engineering change 
proposal seeking approval for the provision of flat-ended rather than 
spherical-ended beads. SRDL’s initial proposal also indicated that 
SRDL intended to use Government-furnished equipment (GFE) but 
did not include the required written permission. 

By letter dated September 18, SPL was advised of a suspected error 
in its offer to which SPL responded by increasing its unit price by 
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almost 50 percent, raising it above SRDL’s offer. However, although 
SRDL’s offer was now low, SRDL could not be considered for award 
because its initial proposal did not include the written permission for 
use of GFE required by the RFP. As a result, SPL remained the low 
offeror eligible for award. 

Best and final offers were requested from each offeror on Novem- 
ber 22, 1979. Although SPL remained the low, eligible offeror after 
submission of best and final offers, action to award the contract to SPL 
was halted because SRDL had been asked to submit its best and final 
offer without being advised of its ineligibility for award. Conse- 
quently, a new round of best and final offers was requested with advice 
to offerors that the RFP’s GFE requirements had to be strictly com- 
plied with and that the tritium beta lights could have either spherical 
ends, as originally specified in the RFP, or flat ends, as the result of 
acceptance of SRDL’s engineering change proposal. SRDL’s new 
best and final offer advised that it would not use GFE. With this sub- 
mission, SRDL displaced SPL as the low, eligible offeror. The con- 
tracting officer verified the authority of the signer of SRDL/’s offer to 
commit SRDL to a contract and awarded the contract to SRDL. 

The protester alleges numerous deficiencies in the solicitation and 
procedures leading to the award of this contract. We will treat each of 
these in turn. 


Use of Negotiated Procedures 

The authority cited for the negotiation of this procurement is 10 
U.S.C. § 2304(a) (10) (1976), which provides an exemption to the 
statutory preference for the use of advertised procedures where it is 
determined that it is “impracticable to obtain competition.” The con- 
tracting officer’s determination and findings (D&F) underlying the 
decision to negotiate this procurement justifies use of the exemption on 
the basis that there is only one known supplier for the radioactive 
material, Minnesota Mining and Manufacturing Company (3M), and 
in view of the improbability of competition, that the best interests of 
the Government would be served by being able to obtain cost and pric- 
ing data. (Information regarding an offeror’s costs and pricing may be 
required under the Truth in Negotiations Act, 10 U.S.C. § 2306(f), 
in a negotiated procurement. ) 

SPL contends that the D&F is erroneous, that the contracting 
officer immediately became aware of the existence of potential com- 
petition, and that, therefore, the basis for use of the exemption became 
invalid. SPL argues that the contracting officer should have imme- 
diately canceled the RFP and rewritten the requirement as an invita- 
tion for bids (IFB) under advertised procedures. SPL contends that 
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by proceeding further under a pretense that competition was imprac- 
ticable, the contracting officer was violating the terms of 10 U.S.C. 
§ 2804. 

We note at the outset that SPL’s challenge to the use of negotiated 
procedures in this procurement is untimely under our Bid Protest 
Procedures, 4 C.F.R. part 20 (1979), which require that allegations 
of improprieties apparent on the face of a solicitation must be filed 
prior to the date set for receipt of initial proposals. 4 C.F.R. § 20.2(b) 
(1) (1979). Despite SPL’s characterization of its argument as a chal- 
lenge to the D&F, SPL’s real objection is to the use of negotiated 
rather than advertised procedures in this procurement which was 
apparent on the face of the solicitation. We note also that by its par- 
ticipation in the procurement, SPL may be considered to have waived 
its objection. Airco, Inc. v. Energy Research and Development Ad- 
ministration, 528 F.2d 1294 (7th Cir. 1975). Nonetheless, we will con- 
sider the question on the merits since the court has expressed an 
interest in our decision. See, e.g., /nformatics, Inc., B-194734, Au- 
gust 22, 1979, 79-2 CPD 144. 

Our review of contracting officers’ determinations under 10 U.S.C. 
§ 2304(a) (10) to negotiate due to the impracticability of securing 
competition is limited to ascertaining whether there is a reasonable 
basis for the determination. Department of Commerce; International 
Computaprint Corporation, 57 Comp. Gen. 615, 622 (1978) , 78-2 CPD 
84; 41 cd. 484 (1962). The D&F here is based on the contracting of- 
ficer’s assessment of two principal factors—the history of similar prior 
procurements and the licensing requirements applicable to the han- 
dling of radioactive materials—which the contracting officer believed 
would limit competition. In this connection, the Army decided in this 
procurement to substitute tritium for promethium, used as the light- 
emitting element in past procurements of low-light front sights. 3M 
is the only domestic producer of promethium and, as a result, all prior 
contracts for the promethium-based sight had been awarded to 3M. 
Both tritium and promethium are low-level radioactive materials sub- 
ject to regulation and licensing as nuclear by-products. The contract- 
ing officer was of the opinion that there was sufficient similarity be- 
tween the current and prior procurements so that negotiation was justi- 
fied on the same basis. While there may be room for disagreement with 
the contracting officer’s conclusion, we find no basis upon which we 
might conclude that his assessment was not rationally based. 


Responsiveness of SRDL’s Offer 


The protester contends that SRDL’s failure to comply with the 
GFE requirement and its offer of a flat, rather than spherical-ended, 
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bead rendered SRDL’s offer, being nonresponsive initially, could not 
offer nonresponsive to the terms of the solicitation. SPL argues that 
SRDL/’s later be made responsive through discussions. 

The rigid rules of bid responsiveness in formally advertised procure- 
ments do not apply to negotiated procurements. 7’ Systems, Inc., 56 
Comp. Gen. 300 (1977), 77-1 CPD 61. The fact that an initial pro- 
posal may not be fully in accord with the requirements of the RFP is 
not sufficient reason to reject the proposal if the deficiencies are reason- 
ably susceptible to being made acceptable through negotiations ; one of 
the basic purposes of a negotiated procurement is to determine 
whether deficient proposals are reasonably susceptible to being made 
acceptable through discussions. VCR Corporation, B-194633.2, Sep- 
tember 4, 1979, 79-2 CPD 174. In such procurements, “nonresponsive- 
ness” is ordinarily considered to be a subject for negotiation. DPF Jn- 
corporated, B-180292, June 5, 1974, 74-1 CPD 303; 51 Comp. Gen. 247 
(1971). 

To the extent that SRDL’s asserted “nonresponsiveness” is relevant, 
it meant only that SRDL could not be awarded the contract on the 
basis of its initial proposal. The real] question here is whether SRDL’s 
proposal should have been included in the competitive range for the 
conduct of negotiations. 

The determination whether a proposal is in the competitive range 
is primarily a matter of administrative discretion and ordinarily will 
be accepted by this Office, absent a clear showing of unreasonableness. 
Western Design Corporation, B-194561, August 17, 1979, 79-2 CPD 
130; RAI Research Corporation, B-184315, February 13, 1976, 76-1 
CPD 99. To be deemed unreasonable, it must be clear from the rec- 
ord that there was no rational basis for the evaluation. Joanell Labo- 
ratories, Inc., 56 Comp. Gen. 291 (1977), 77-1 CPD 51. An unaccept- 
able initial proposal should not be excluded from negotiations if it 
is reasonably subject to being made acceptable through discussions. 
DPF Incorporated, supra; 51 Comp. Gen. 247 (1971); 51 id. 431 
(1972). 

We find nothing in SRDL’s offer which might not have been cured 
through negotiations. SRDL’s failure to meet the GFE requirement 
could easily be remedied by advising SRDL of the deficiency and 
requiring it either to furnish the required written permission for the 
use of GFE or forego its use. And, we find nothing wrong with includ- 
ing SRDL in the competitive range while its engineering change pro- 
posal was under consideration. Consequently, we find no merit in 
SPL’s contention that SDRL’s offer should have been rejected as “non- 
responsive” and we believe it was proper to include SRDL in the com- 
petitive range. 
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Conduct of Discussions 

The provisions of Defense Acquisition Regulation (DAR) § 3-805.3 
(a) (1976 ed.) require that offerors be advised of deficiencies in their 
proposals. Generally, once discussions are initiated with an offeror, 
the procuring agency must point out all deficiencies in that offeror’s 
proposal where the applicable regulation so requires. Z-Systems, Inc., 
B-191346, March 20, 1979, 79-1 CPD 192; Checchi and Company, 56 
Comp. Gen. 473 (1977), 77-1 CPD 232; Teledyne Inet, B-180252, 
May 22, 1974, 74-1 CPD 279. The Army concedes that its initial re- 
quest to SRDL for a best and final offer made no mention of the GFE 
problem in SRDL’s proposal. We believe, as did the Army, that this 
request fell short of the requirement for meaningful discussions, nec- 
essistating a second round of best and finals with advice to all offerors. 
including SRDL, that the solicitation’s GFE provisions required 
strict compliance. SRDL’s response confirmed its price and advised 
that its initial proposal was in error and that SRDL did not actually 
intend to use GFE, thereby making SRDL’s offer consonant with the 
solicitation. 

Buy American Act 

SPL raises two questions concerning the application of the Buy 
American Act to this procurement. SPL contends first that SRDL’s 
offer was improperly exempted from the application of the Buy 
American Act differentials provided for in section VI of the Defense 
Acquisition Regulation and, second, that the solicitation did not con- 
tain the mandatory notice to domestic offerors of potential foreign 
competition; SPL contends that absent such notice, the contracting 
officer had to apply the Buy American Act differentials to SRDL’s 
offer. We think SPL is wrong on both counts. 

The Buy American Act, 41 U.S.C. §10(a) (1976), requires that 
only domestic source and end products be acquired for public use un- 
less the head of the department concerned determines it to be incon- 
sistent with the public interest or the cost to be unreasonable. The 
act is implemented within the Department of Defense by section VI 
of the DAR, which provides for a percentage additive factor to be 
applied to offers of nondomestic source end products. DAR § 6-104.4 
(1976 ed.). The Army states that the purchase of these defense mate- 
rials from the U.K. is exempt from application of the Buy Ameri- 
can Act differentials under the terms of a Memorandum of Under- 
standing (MOU) between the United States and the U.K. dated 
September 24, 1975, as implemented by a Secretarial Determination 
and Finding (D&F) dated November 24, 1976. 

SPL contends that application of the exemption to this transac- 
tion conflicts with the first paragraph of the D&F which recites, in 
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part, section 814(a) of the Department of Defense (DOD) Appro- 
priation Authorization Act, 1976 (89 Stat. 544), as amended by sec- 
tion 802 of the DOD Appropriation Authorization Act, 1977 (P.L. 
94-361, 90 Stat. 930), authorizing the Secretary of Defense to deter- 
mine that waiver of the Buy American Act would be in the public 
interest when it is necessary to procure equipment manufactured out- 
side the United States in order to acquire NATO standardized or 
interoperable equipment for the use of United States forces stationed 
in Europe and stating that the “Secretary of Defense shall, to the 
maximum feasible extent, initiate and carry out procurement policies 
to effect that policy.” SPL argues, in effect, that this paragraph limits 
the applicability of the D&F to a specific class of transactions—pro- 
curements for United States forces in Europe—and that the D&F 
therefore may not be used in this purchase of parts for domestic use. 
We think SPL miscontrues the Secretary’s D&F. 

We note at the outset that contrary to SPL’s assertions, section 802 
of the DOD Appropriation Authorization Act, 1977, supra, was 
drafted not as a transaction limitation, but to insure that the Secretary 
of Defense considered cost, function, quality and availability of the 
equipment to be procured while carrying out the policy of NATO 
standardization and interoperability. House-Senate Joint-Conference 
Report on H.R. 124388, Authorizing Appropriations for FY 77 for 
Military Procurement, S. Rept. 94-1004, H. Rept. 94-1305, 94th Cong., 
2d Sess. (1976), reprinted in 122 Cong. Rec. 20611, 20625 (1976). The 
Secretary’s determination in the D&F is based on the statutory au- 
thority conferred upon heads of departments under the Buy American 
Act to exempt from the application of the act those products for 
which the head of the department determines such exemption would 
be in the public interest. The Secretary’s determination in the D&F, 
by its terms, applies to “the class of items described” in the D&F. 
Paragraph 5 of the D&F identifies the articles to which the D&F ap- 
plies as “* * * all items of UK produced or manufactured Defense 
equipment other than those items which have been excluded under 
the MOU * * *.” We find nothing in the MOU which would exclude 
these rifle sights. 

In this connection, we note also that part of SPL’s argument is 
based on the premise that NATO standardization and interoperability 
is not a consideration in this procurement. Contrary to SPL’s asser- 
tion, however, SRDL’s engineering change proposal, accepted by the 
Army, justifies the switch from spherical to flat-ended tritium beads 
on the basis that the flat-ended beads are NATO standard. 

Furthermore, both the Departments of Defense and the Army have 
consistently interpreted the MOU and the Secretarial D&F to have 
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created a blanket exemption from the provisions of the Buy American 
Act for U.K defense products with the exception of those products 
excluded from the MOU. In a memorandum dated May 16, 1977, for 
the Secretaries of the Military Departments and the directors of vari- 
ous defense agencies concerning the MOU, the Secretary of Defense 
stated the applicability of the exemption to be: 


Except where restricted by (1) provisions of US National Disclosure Policy 
(NDP); (2) U.S. laws or regulations; or (3) U.S. Defense Mobilization Base 
Requirements; * * * this guidance shall apply to all procurements of defense 
items and related services (to include components, subsystems, and major sys- 
tems at all technology levels, and at any phase of the procurement cycle from 
concept definition through production). [Italic supplied.] 


Procurement Information Letter (PIL) 79-1, issued by the Assist- 
ant Secretary of the Army on January 2, 1979, echoes this interpre- 
tation. We share this view. See Crockett Machine Company, B-189380, 
February 9, 1978, 78-1 CPD 109. The protester has pointed to no law 
or regulation falling within the three exceptions cited in the D&F and 
we have found none which would prohibit application of the exemp- 
tion in this procurement. Consequently, we think the contracting offi- 
cer was correct not to apply the Buy American Act differentials to 
SRDL/’s offer. 

SPIL’s further argument that our holding ignores the first para- 
graph of the Secretary’s D&F does not persuade us that our interpre- 
tation is incorrect. We agree with SPL that the entire document must 
be read together and that meaning and effect should be given to all of 
its parts. We do not agree with SPL, however, that the first paragraph 
of the D&F limits its applicability only to procurements for the bene- 
fit of United States Forces in Europe. Rather, we view this paragraph, 
together with paragraph 5 of the D&F, as reflecting the Secretary’s 
efforts to implement “to the maximum feasible extent” a congres- 
sionally recognized policy by extending to the U.K. a blanket exemp- 
tion from application of the Buy American Act differentials unless 
the items being procured are either expressly excluded or they fall 
within legal prohibitions against procurement from a nonnational 
source. 

SPL/’s second contention regarding the Buy American Act is based 
on the premise that the Notice of Potential Foreign Source Competi- 
tion required to be in a solicitation when foreign competition is antici- 
pated is a condition precedent to waiver of the Buy American Act 
differentials. We observe two problems with this argument. As stated 
in Crockett, supra: 


They are (1) the U.K. Defense items are already exempted under our previous 
analysis from such application: and (2) an otherwise unconditional exception to 
the application of the Buy American Act differential would be conditioned on a 
given procuring activity within the Department of Defense first having some 
reason to suspect that an item manufactured in the U.K. might be offered. 
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In cases since Crockett, we have consistently held that the failure to 
incorporate the notice in a solicitation does not invalidate the procure- 
ment. Maryland Machine Tool Sales, B-192019, July 6, 1978, 78-2 
CPD 14; Dosimeter Corp. of America, B-189733, July 14, 1978, 78-2 
CPD 35; Watkins-Johnson Company, 59 Comp. Gen. 249 (1980), 80-1 
CPD 195. 

We also find unpersuasive SPL’s characterization of the Army’s re- 
quests for best and final offers as “solicitations” and the assertion of a. 
continuing duty on the part of the contracting officer to advise the 
domestic competitors of the presence of U.K. competition in connection 
with such “solicitations.” We agree with the Army that these requests 
were nothing more than continuing negotiations, rather than the is- 
suance of a sequence of solicitations. To the extent that the contracting 
officer was supposed to incorporate the Notice provision, his responsi- 
bility applied only to the initial solicitation if the possibility of for- 
eign competition were anticipated. On the record before us, we cannot: 
disagree with the contracting officer’s assessment that the possibility 
of such competition was remote. Consequently, we find no fault with 
the decision not to incorporate the Notice. 


License Requirement 

SPL also challenges the award to SRDL on the basis that SRDL 
does not possess a license issued by the Nuclear Regulatory Commis- 
sion (NRC), as required by the solicitation. SPL contends that since 
SRDI does not have such a license, and since SRDL is a U.K. concern 
not subject to NRC licensing requirements and could not obtain such 
a license, award of the contract to SRDL directly conflicts with the 
terms of the solicitation. We do not agree. 

There are two separate provisions in the RFP dealing with the sub- 
ject of licenses. Clause C.44(1)(b) of the RFP advises that offerors 
must have hazardous material licenses/authorizations prior to award, 
and the last item in Clause C45A, referring to safety standards, states 
that the “contractor shall be required to obtain and verify” an NRC 
license for by-product materials. We believe that SRDL complied with 
these requirements. 

We have long considered license requirements to be matters of re- 
sponsibility, at the heart of which is the question whether the prospec- 
tive contractor can perform (is responsible). 39 Comp. Gen. 655 
(1960); 46 zd. 326 (1966) : 51 ¢d. 377 (1971). We are of the view that 
a contracting officer may determine a bidder to be responsible if in his 
or her judgment the contractor will be able to perform and will have 
all of the Federal licenses or authorities necessary to nerformance at 
the time required for performance. Award of the contract prior to the 
awardee obtaining the necessary Federal licenses is conditioned upon 
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the awardee obtaining the Federal license prior to performance, and, 
if the condition is not met by the time of performance, the contract 
may be defaulted. 46 Comp. Gen. 326, supra; see generally What-Mac 
Contractors, Inc., 58 Comp. Gen. 767 (1979), 79-2 CPD 179. 

Under the Atomic Energy Act of 1954, as amended, 42 U.S.C. 
§§ 2011, et seg. (1976), the NRC has the authority to regulate and 
license commerce in nuclear materials, including by-products. We 
agree with the parties that SRDL’s U.K. operations are neither sub- 
ject to nor required to be licensed by the NRC, but we think that 
SRDL operations within the United States would be subject to the 
act. In this connection, however, we note that the NRC is authorized 
by the provisions of 42 U.S.C. § 2021, as amended, to execute an agree- 
ment with the Governor of any State to provide for State regulation 
of commerce in nuclear materials within that State, with certain ex- 
ceptions, such as the importing of nuclear materials, reserved to the 
NRC. North Carolina is a so-called “agreement state” with the au- 
thority to regulate nuclear by-products. 1 Nuclear Regulation Re- 
porter (CCH) 919001; North Carolina Radiation Protection Act, 
§§ 104E-1, et seg., General Statutes of North Carolina. On June 29, 
1977, the North Carolina State Board of Health issued a radioactive 
material license to “Eric James Paisley-Representative, Saunders-Roe 
Developments, Ltd.,” to demonstrate and distribute tritium capsules 
“manufactured by Saunders-Roe Developments, Ltd.,” and authoriz- 
ing possession of these devices in accordance with the terms of the 
license. Under the provisions of 10 C.F.R. § 110.11 (1979), this grant 
of a special license authorizing possession of by-product materials 
would exempt SRDL from the requirement for an NRC-granted im- 
port license. 

It is our view that SRDL has complied with the licensing require- 
ments of the solicitation. Furthermore, we are not dissuaded from this 
view by SPL’s somewhat strained contention that the North Carolina 
license is personal to Mr. Paisley and may not be considered as com- 
plying with a requirement for licensing of the contractor; we note in 
this connection only that the license was issued to Mr. Paisley in what 
appears to be his representative capacity and we find it difficult to 
imagine what more could be expected of a foreign contractor in a regu- 
lated industry than that its United States representative possess a 
qualifying license. In these circumstances. we do not think that award 
of the contract to SRDL contravenes the licensing requirements of the 
solicitation. 

In a submission to our Office dated February 26,1980, SPL raised a 
new argument, contending that the license issued to SRDL by the 
State of North Carolina is of no value in meeting the licensing re- 
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quirements of the solicitation because, as SPL states: “It must be 
equally clear that one state (North Carolina, here) cannot authorize 
interstate transit of nuclear material, so that even if such a state does 
issue manufacturing-use-storage, etc., license it would be restricted 
to intrastate application.” While we might agree with SPL’s argument 
as a general proposition, we believe that SPL misapprehends the im- 
pact of SRDL’s license in this case. 

Summarizing very briefly, the interstate transportation of hazard- 
ous materials, including radioactive materials, falls under the provi- 
sions of the Hazardous Materials Transportation Act, Title I of Pub. 
L. 93-633, 49 U.S.C. §§ 1801, e¢ seg., which gives the authority to regu- 
late such commerce to the Secretary of Transportation. Regulations 
governing the shipment of radioactive materials generally may be 
found at 49 C.F.R. §§ 173.389, e¢ seg. (1978). Properly packaged for- 
elgn-produced radioactive materials may be introduced into the inter- 
state transportation system with the approval of the Department of 
Transportation. 49 C.F.R. § 173.393b (1978). 

We believe it is a fair summary of the rather complicated regula- 
tory scheme governing the interstate transfer of these materials to 
state that the end points in the transaction chain, the manufacturer or 
distributor and the recipient or user, fall under the regulatory au- 
thority of the NRC or their respective states, whereas carriers per- 
forming the shipments fall under the authority of the Department of 
Transportation (DOT). We believe that so long as both the distributor 
and the recipient are either licensed or exempt from licensing by the 
NRC or their respective states, and the carrier transferring the ma- 
terials between them complies with the Federal regulatory require- 
ments for carriage of these materials, the transaction is permissible. 
Consequently, the question whether the NRC-recognized regulatory 
authority of the State of North Carolina or any other State may or 
may not be projected into interstate commerce is of no relevance. 
Authority of Signer of SRDL’s Offer 

SPL challenges the contracting officer’s determination that the 
signer of SRDL’s bid had the authority to bind SRDL. The record 
is somewhat confused in this regard, at least partially as the result of 
the involvement in this matter of two similarly named corporations: 
Saunders-Roe Developments, Ltd. (SRDL), of the U.K., the offeror 
and awardee; and Saunders-Roe Developments, Inc. (SRDI) of North 
Carolina. SRDL’s offer is signed by “D. G. Guthrie. Managing Direc- 
tor.” On July 24, 1979, 1 week prior to award, the contracting officer 
sought confirmation of Mr. Guthrie’s authority to bind SRDL by tele- 
phone inquiry to SRDI. A return telegraphic message, signed by Mr. 
Eric Paisley, as president of SRDI, confirmed Mr. Guthrie’s authority 
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to bind SRDL. We presume from the award of the contract that the 
contracting officer considered this sufficient evidence of Mr. Guthrie’s 
authority. 

SPL challenges the contracting officer’s determination on the basis 
that SRDL and SRDI are separate corporate entities, that there is 
nothing in the record to connect them, and that the contracting offi- 
cer erred in accepting confirmation from an official of an unrelated 
domestic concern of Mr. Guthrie’s authority to bind the foreign offeror. 
SPL, in effect, contests the basis of the contracting officer’s determina- 
tion and argues that his decision was arbitrary. For the reasons which 
follow, we think SPL is incorrect. 

The burden rests on.each offeror to establish the authority of the 
signer, either by a form 129 filed prior to bid opening or receipt of 
proposals (preferable), or by presentation of sufficient evidence sub- 
mitted when the signer’s authority is questioned. The weight of evi- 
dence required to establish the authority of the signer of an offer is for 
the determination of the contracting officer. 7. W. Bateson Co., Inc., 
B-189848, December 16, 1977, 77-2 CPD 472; General Ship and Engine 
Work, Inc., 55 Comp. Gen. 422, 426 (1975), 75-2 CPD 269; Atlantic 
Maintenance Company, 54 Comp. Gen. 686, 692 (1975), 75-1 CPD 
108. The evidence may be submitted at anytime prior to award, so long 
as it is provided promptly when requested. Corbin Sales Corporation, 
B-182978, June 9, 1975, 75-1 CPD 347; Forest Scientific, Inc., 
B-192827, B-192796, B-193062, February 9, 1979, 79-1 CPD 188. “Evi- 
dence,” in this context, is not limited to documents; authority may be 
inferred from the position held by the signer or by knowledge obtained 
by other means. General Ship and Engine Works, Inc., supra. 

We find no basis here for concluding that the contracting officer 
acted incorrectly in determining that Mr. Guthrie had the authority 
to bind SRDL. Initially, we note that, contrary to SPL’s suggestion, 
the contracting officer had clear evidence of a relationship between 
SRDI and Mr. Paisley because he was designated in SRDL’s proposal 
as one of the parties authorized to conduct negotiations on behalf of 
SRDL. Second, we note that in English parlance the title of “Manag- 
ing Director” commonly connotes a position akin to that of the presi- 
dent of a United States corporation whom we would expect to have the 
authority to bind the corporation. Third, we note that SRDL’s initial 
proposal included SRDL technical drawings as part of its engineering 
change proposal. Fourth, and finally, we note that Mr. Paisley was 
president of SRDI at the time he confirmed Mr. Guthrie’s authority. 
We think these factors, taken together, establish a reasonable basis for 
the contracting officer’s affirmative determination of Mr. Guthrie’s 
authority. 
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Unequal Treatment 


Lastly, SPL asserts that because SRDL is not subject to United 
States laws regarding equal opportunity, clean air, etc., SRDL en- 
joyed a competitive advantage and that domestic bidders, therefore, 
were treated unequally. The Secretary’s D&F constitutes a determina- 
tion that “it is inconsistent with the public interest” to apply the Buy 
American Act differentials to U.K. defense material, which is the only 
mandated ‘handicap enjoyed by American firms in competition with 
foreign firms. We believe that the questions SPL raises in this regard, 
while possibly valid, fall within the sphere of the Secretary’s “public 
interest” determination which is the product of an exercise of Secre- 
tarial discretion requiring the balancing of conflicting policies and 
considerations and foreclosed from our review. Keuffel & Esser 
Company, B-192083, July 17, 1979, 79-2 CPD 35; Brown Boveri 
Corporation, 56 Comp. Gen. 596 (1977), 77-1 CPD 328; Maremont 
Corporation, 55 Comp. Gen. 1362 (1976), 76-2 CPD 181. 

For the foregoing reasons, SPL’s protest is denied. 


[B-195924] 


Officers and Employees—Reemployment or Reinstatement— 
Rights—After Higher Grade Appointment to Energy Agency— 
Higher Grade and Pay Retention—Non-Entitlement 


Employee who held GS-13 position with Department of Energy (DOE) exercised 
statutory rights he had with former agency to reemployment in the GS-12 
position he held with that agency prior to appointment with DOE, rather than 
undergo a transfer of function within DOE. He is not entitled to grade and: pay 
retention under 5 U.S.C. 5361 et seq. since he was not placed in a lower grade 
position as a result of declining to transfer with his function. He chose to exer- 
cise his statutory rights of reemployment independent of any rights he may have 
had in connection with the transfer of function. 


Matter of: Richard J. Magner—Grade and Pay Retention, March 14, 
1980: 

This decision is in response to a claim for saved grade and pay sub- 
mitted by the Defense Contract Audit Agency (DCAA) on behalf of 
its employee, Richard J. Magner. Mr. Magner, who has been re- 
employed by DCAA as a result of his exercise of reemployment rights 
held while employed by the Department of Energy (DOE), claims that 
he is entitled to grade and pay retention under the retroactivity pro- 
visions of Title VIII of the Civil Service Reform Act of 1978, Pub. L. 
No. 95-454, 92 Stat. 1218, October 13, 1978 (5 U.S.C. § 5361 et seq.). 
Essentially, Mr. Magner claims that, because he exercised his reem- 
ployment rights under circumstances in which he claims he would 
otherwise have been reduced in grade and relocated as a result of a 
transfer of function within DOE, he is entitled to benefits under Title 
VIII. 
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The record shows that on April 20, 1974, Mr. Magner left his grade 
GS-12, step 7 position with DCAA’s Boston Region to accept a GS-13, 
step 4 position with the Federal Energy Administration (FEA) in 
Albany, New York. His appointment with FEA was under circum- 
stances that entitled him to statutory reemployment rights under sec- 
tion 5(a)(1)(B) of the Emergency Petroleum Allocation Act 
(EPAA) of 1973, Pub. L. No. 93-159, 87 Stat. 627, 15 U.S.C. 754(a) 
(1) (B). By applying the provisions of Section 212 of the Economic 
Stabilization Act (ESA) of 1970 (12 U.S.C. 1904 note) to functions 
under the EPAA, section 5(a) (1) (B) of the EPAA gave employees 
appointed without a break in service to any position for carrying out 
its provisions the right “to reemployment in the position occupied at 
the time of appointment or in a position of comparable grade and 
salary.” 

Under the Department of Energy Organization Act, Pub. L. No. 
95-91, 42 U.S.C. § 7101 e¢ seq., all the functions of the FEA were trans- 
ferred to the new Department of Energy, effective October 1, 1977. Sec- 
tion 702(c) of that Act (42 U.S.C. 7292(c)), in effect repealed reem- 
ployment rights under section 212 of the ESA as incorporated by the 
EPAA effective 120 days from October 1, 1977, and expressly limited 
the privilege to exercise those and other reemployment rights as 
follows: 

(c) Employees transferred to the Department holding reemployment rights ac- 
quired under section 28 of the Federal Energy Administration Act of 1974 or any 
other provisions. of law or regulation may exercise such rights only within one 
hundred twenty days from the effective date of this Act or within two years of 


acquiring such rights, whichever is later. Reemployment rights may only be 
exercised at the request of the employee. 


In early January of 1978 regional enforcement personnel of the 
DOE, including Mr. Magner, were notified that their employment 
rights would, in most cases, expire on January 28, 1978, and that 
there would be some reassignments of field personnel. Apparently 
Mr. Magner had earlier learned that there was a distinct possibility 
that the Albany office to which he was assigned would be closed and 
that he would be transferred to New York City. Unwilling to relocate 
and aware that his reemployment rights with DCAA would expire 
shortly, Mr. Magner chose to exercise those rights on January 10, 1978. 
He reported for duty with DCAA’s Boston Region on February 12, 
1978, where he was reemployed at grade 12; step 8. Mr. Magner claims 
that, under the Civil Service Reform Act of 1978, he is entitled to 
retain the grade GS-13 that he held with DOE. 

Title VIII of the Civil Service Reform Act amends title 5.of the 
United States Code to provide grade and pay retention for certain 
Federal employees who have been subject to reductions in grade as a 

result of grade reclassification actions or reductions in force. A quali- 
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fying employee who is reduced in grade as the result of a reduction 
in force is entitled to retain his grade for 2 years and to retain his pay 
indefinitely thereafter, unless his entitlement ceases under prescribed 
conditions. These provisions apply retroactively to certain employees 
whose demotions occurred on or after January 1, 1977, and prior to the 
first pay period beginning on or after January 1, 1979, under circum- 
stances which would have entitled the employee to grade retention 
under 5 U.S.C. § 5362. 

The Office of Personnel Management (OPM) has issued interim 
regulations on grade and pay retention. See title 5, Code of Federal 
Regulations, Part 536, and Federal Personnel Manual Bulletin 536-1, 
March 30, 1979. Under its authority at 5 U.S.C. § 5365(b) (3) to pro- 
vide for application of all or portions of the statutory grade and pay 
retention provisions of that subchapter to justifiable situations, OPM, 
at 5 C.F.R. § 536.202, has extended grade retention and pay retention 
to individuals who decline to transfer with their functions and who, 
prior to separation for declining to transfer, are placed in a lower 
graded position, provided : 


(1) The transfer of function is to a location outside the employee’s commuting 
area; and 

(2) The employee has served for 52 consecutive weeks or more in one or more 
positions at a grade or grades higher than that of the lower-graded position in 
which placed. 


Mr. Magner was not placed in a lower grade position as a result of 
declining to transfer with his function, but chose to exercise the statu- 
tory rights of reemployment he held independent of any rights he may 
have had in connection with a transfer of function. While the reem- 
ployment rights he held gave him additional flexibility in the face of 
a. potential separation or reduction in grade for declining to transfer 
with his function, the statutory provisions that granted him those 
rights define the extent of his former agency’s obligation to reemploy 
him. We are unable to find that the grade and pay retention authority 
of 5 U.S.C. § 5361 e¢ seg., as amended by Title VIII of the Civil Serv- 
ice Reform Act of 1978, was intended to expand upon his former 
agency’s statutory obligation of reemployment. 

Accordingly, Mr. Magner is not entitled to retained grade and pay 
under 5 U.S.C. § 5361 e¢ seg. in connection with his reemployment with 
the Defense Contract Audit Agency. 


[B-139703] 


Appropriations—Justice Department—Litigation Expenses—Jus- 
tice Department v. Administrative Office—Expert Witness Fees— 
Criminal Proceedings 


Compensation of expert witnesses, appointed by the Court under Rule 706, 
Federal Rules of Evidence (Public Law 98-595), in criminal proceedings is 
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payable from Justice Department appropriations as a litigation expense. 39 Comp. 
Gen. 133, overruled in part. 


Matter of: Payment of court-appointed expert witness—criminal 


proceeding, March 21, 1980: 


The Director, Administrative Office of the United States Courts 
(Administrative Office), has requested our decision on the proper 
source of funds for payment of a $24,200 fee of Mr. Reynolds Couch. 
Mr. Couch was appointed by the court under Rule 706, Federal Rules 
of Evidence (FRE) (Pub. L. No. 93-595, 88 Stat. 1938, 28 U.S.C. 
App.), to make an appraisal of 15 properties subject to forfeiture 
under the provisions of 18 U.S.C. §§ 1961-1968 (1976) in a criminal 
proceeding, United States v. Thevis (No. CR78-180 A, N.D. Ga.). 
For reasons set forth below, we conclude that Department of Justice 
appropriations should be used for such payment. 

Mr. Couch was appointed in June, 1978, by the Honorable Charles 
A. Moye, United States District Judge for the Northern District of 
Georgia, to make an appraisal for the court of various properties sub- 
ject to forfeiture in the above-named criminal prosecution. 18 U.S.C. 
§ 1963. A voucher for the appraisal services, totalling $24,200 was 
approved by the court and submitted to the Administrative Office for 
payment. However, payment was delayed because the Administrative 
Office and the Department of Justice (Justice) disagreed over which 
agency should make payment. To resolve this difference, the Adminis- 
trative Office requested this decision. 

Subsequently, the District Court for the Northern District of Georgia 
issued an order reciting that Mr. Couch was appointed pursuant to 
Rule 706 and directing Justice to pay the fee. In order to expedite 
payment to Mr. Couch, Justice and the Administrative Office reached 
an agreement under which (1) Justice paid the $24,200 fee and (2) 
the Administrative Office will reimburse Justice if it should be decided 
that Judiciary appropristions should have been used. 

The relevant parts of Rule 706 read as follows: 

(a) Appointment. The court may on its own motion or on the motion of any 
party enter an order to show cause why expert witnesses should not be appointed, 
and may request the parties to submit nominations. The court may appoint any 
expert witnesses agreed upon by the parties, and may appoint expert witnesses 
of its own selection. An expert witness shall not be appointed by the court unless 
he consents to act. A witness so appointed shall be informed of his duties by the 
court in writing, a copy of which shall be filed with the clerk, or at a conference 
in which the parties shall have opportunity to participate. A witness so appointed 
shall advise the parties of his findings, if any; his deposition may be taken by 
any party; and he may be called to testify by the court or any party. He shall 


be subject to cross-examination by each party, including a party calling him as a 
witness. 

(b) Compensation. Expert witnesses so appointed are entitled to reasonable 
compensation in whatever sum the court may allow. The compensation thus fixed 
is payable from funds which may be provided by law in criminal cases and civil 
actions and proceedings involving just compensation under the fifth amendment. 
In other civil actions and proceedings the compensation shall be paid by the par- 
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ties in such proportion and at such time as the court directs, and thereafter 
charged in like manner as other costs. [Italic supplied.] 


As a preliminary matter, Justice questions whether Mr. Couch is an 
expert witness under the Rule. With regard to Mr. Couch’s services, 
Justice states— 

* * * we do not believe that the services provided * * * are truly within the 
scope of Rule 706. Mr. Reynolds Couch was appointed to appraise 15 properties 
subject to forfeiture under the provisions of 18 U.S.C. § 1961. The purpose of the 
appraisal was to establish a performance bond. 

As you know, the posting of a performance bond is the equivalent of bail; the 
expenses of setting bail are clearly chargeable to the court since such expenses 
are in no way related to the litigation. The present value of the properties is not 


an issue in the case, and it is not anticipated that Mr. Couch will testify. In our 


judgment, Mr. Couch cannot be considered an expert witness in this case under 
Rule 706. 


Whatever the merits of this argument, this Office may not question 
the Court’s invocation of Rule 706 as its authority to appoint Mr. 
Couch. In its Order directing payments by Justice, the court cited 
Rule 706 and held that Mr. Couch’s fee was an expense of litigation, 
not of maintaining the court. The proper forum for Justice to chal- 
lenge that was an appeal from the Order. 

Accepting the Court’s determination that section 706 applies, and 
that Mr. Couch’s fee was an expense of litigation, we conclude that 
the Justice Department appropriation should be charged. 

As stated in 58 Comp. Gen. 259 (1979), the compensation of court- 
appointed expert witnesses under Rule 706 is treated generally as a 
litigation expense, chargeable to any or all of the parties in such pro- 
portion as the court may direct. With respect to condemnation cases, 
we concluded that these costs could not be charged against the con- 
demnee but that under the Rule, they remained an expense of litiga- 
tion, rather than an expense of the Court. As a result, the compensa- 
tion of court-appointed expert witnesses in condemnation cases was 
held to be chargeable to the litigating agency of the Government. 

The language in Rule 706(b) for compensation in criminal cases 
is the same as that for land condemnation cases; that is, the Rule 
provides that compensation “is payable from funds which may be pro- 
vided by law.” We see no reason why the same result should not be 
reached here; in criminal cases also, the cost of court-appointed wit- 
nesses is to be borne, as an expense of litigation, by Justice. 

Justice has argued that there should be a distinction between the 
treatment of court-appointed experts in condemnation cases and in 
criminal cases. The language of Rule 706, making these expenses, in 
both criminal and condemnation cases, “payable from funds which 
may be provided by law,” does not clearly support such a distinction. 

Under the Rule, court-appointed experts in civil actions in general 
are to be paid by the parties. Criminal and condemnation cases are 
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distinguished only in that the defendant or the condemnee, respec- 
tively, are not required to bear any of these costs; the language of the 
Rule does not otherwise distinguish between these two types of cases. 
The effect of the Rule is thus not to shift these expenses tc the court, 
but merely to provide that, as between the parties, only the Govern- 
ment should bear them. 

While there is some support in the legislative history of Rule 706 
for the position taken by Justice, it is not unequivocal. Under the 
circumstances, we are persuaded that in criminal and condemnation 
cases, where the Rule precludes assigning any of the cost of court- 
appointed expert witnesses to the private litigant or defendant, these 
cost should be borne by Justice. 

There is, after all, no doubt that the expenses in question are to be 
borne by public funds; the only issue is which of two appropriations 
should be charged. Seen in that light, this result—that all such ex- 
penses should be borne by Justice, rather than some by Justice and 
some by the courts—while it may require some fiscal adjustments by 
Justice, provides for payment of these expenses in a more uniform and 
orderly manner than the alternative. 

In 39 Comp. Gen. 133 (1959) we held that, where an expert witness 
was appointed by the court in a criminal case under former Rule 28 
of the Federal Rules of Criminal Procedure (the predecessor of Rule 
706), the associated expenses should be charged to the appropriation 
“for necessary travel and miscellaneous expenses, not otherwise pro- 
vided for, incurred by the judiciary.” The cited holding in 39 Comp. 
Gen. 133 will no longer be followed. 

The Administrative Office therefore need not reimburse the Depart- 
ment of Justice for the $24,200 paid to Mr. Conch. 


[B-194928] 


Contracts—Negotiation—Changes, etc.—Reopening  Negotia- 
tions— Wage Determination Change 


Where National Aeronautics and Space Administration (NASA) performed de- 
tailed analysis of effect on proposals of Service Contract Act wage determinations 
(received after Source Evaluation Board's (SEB) evaluation and just prior to 
SEB presentation to Source Selection Official) which demonstrated that wage 
determinations would not affect award selection, another round of best and finals 
was not required. 


Contracts—Negotiation—Evaluation Factors—Labor Costs—Up- 
ward Adjustment 


NASA’s analysis of probable costs of doing business with offeror correctly in- 
cluded costs of additional employees determined by NASA to be necessary for 
offeror to adequately perform contract requirements. There is no requirement 
to increase mission suitability score to reflect additional employees. 
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Contracts—Negotiation—Evaluation Factors—Manning Require- 
ments—Competitive Level of Costs 


Various aspects of contracting agency’s evaluation of competing cost proposals 
(use of staffing ratios and average wage rates from proposal, ceiling impact, and 
wage to be paid captured Service Contract Act incumbents, inter alia) are not 
subject to legal objection. 


Contracts—Negotiation—Cost, ete. Data—Escalation—Normal- 
ization 

NASA’s determination to normalize labor escalation costs based on experience, 
number of Service Contract Act employees, and fact that offerors’ approaches 


were unrealistic in light of current economic conditions will not be disturbed 
since it has not been shown to lack reasonable basis. 


Contracts—Negotiation—Competition—Discussion With All Offer- 
ors Requirement—Deficiencies in Proposals—Notice 


NASA Procurement Regulation Directive does not impose duty on NASA to 
point out every weakness in proposals. In any event, offeror was asked during 
written discussions to explain area eventually evaluated as weakness. 


Contracts—Negotiation—Offers or Proposals—Best and Final— 
Notification of Offerors—Sufficiency 


Agency’s advice that common cutoff date for revised proposals was February 5, 
1979, is equivalent of requesting “best and final” offers. 


Contracts—Negotiation—Evaluation Factors—Relative Importance 


Where request for proposals advises that evaluation criteria—personnel and 
management and technical operations—‘“will bear almost equal weight, with the 
former having the greater weight” and agency assigns 700 points to former and 
500 points to latter, offerors are sufficiently informed of relative importance of 
evaluation criteria. 


Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—Date Basis of Protest Made Known to Protestor 


Protesters’ objection to normalization of certain costs is untimely since protest 
was not filed within 10 days of knowledge of basis. See 4 C.F.R. 20.2(b) (2) 
(1979). 


Contracts—Negotiation—Cost, ete. Data—Labor Costs—Fringe 
Benefits 


General Accounting Office (GAO) will not disagree with procuring agency’s Serv- 
ice Contract Act fringe benefit analysis resulting in upward adjustment to 
offeror’s cost where adjustment was confirmed by Government auditing agency 
and neither agency could identify offeror’s alleged inclusion of such costs in 
proposal. 


Contracts—Negotiation—Evaluation Factors—Cost Realism 


Agency’s failure to assess costs against selected contractor involving risks asso- 
ciated with consolidated facilities contract, independent of but related to instant 
contract, does not render cost realism evaluation unreasonable. 


Contracts—Protests—Allegations—Speculative 


GAO will not interpose legal objection where protester merely alleges agency 
will increase prospective awardee’s award fee; GAO will not substitute its 
judgment for that of agency where protester merely speculates that successful 
offeror’s proposed staffing will promote labor unrest or strife and adversely 
affect minority enterprises. 
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Contracts—Successors—Service Contract Act of 1965—“Wage 
Busting” 


Successful offeror is not guilty of ‘“‘wage busting” (practice of lowering employee 
wages and fringe benefits by successor contractor to become low offeror where 
incumbent contractor’s employees are retained to perform same jobs on successor 
contracts) since it agreed and agency’s evaluation of proposal confirmed that 
compensation offers to incumbent employees would not be less than current 
wages and fringe benefits paid by incumbent contractor. 


Contracts—Negotiation—Offers or Proposals—Best and Final— 
Clarification, etc. v. Revision 


Information requested and obtained from a'l offerors, including protesters, after 
best and final offers—essential to evaluation of proposals—constituted’ reopen- 
ing of negotiations and discussions with offerors. However, since discussions 
were limited in scope, were conducted with all offerors, and agency did not per- 
mit material changes in any proposals, no prejudice resulted to protester. 


Contracts—Negotiation—Evaluation Factors—Method of Evalua- 
tion—Technical Proposals—Cost-Type Contracts 


Protester’s allegation of internal inconsistency in NASA’s technical evaluation is 
based on misconception of evaluation results. Record fails to show internal in- 
consistency and results of evaluation are consistent with opinions of evaluators. 


Matter of: Raytheon Service Company; Informatics Information 
Systems Company Inc., March 25, 1980: 

Raytheon Service Company (Raytheon) and Informatics Informa- 
tion Systems Company, Inc. (Informatics), protest the National 
Aeronautics and Space Administration’s (NASA) selection of PRC 
Data Services Company (PRC) for final negotiations pursuant to 
request for proposals (RFP) No. W-10-20669/H WE-2. 

The RFP solicited services in support of NASA’s Scientific and 
Technical Information Facility (Facility) at Linthicum Heights, 
Maryland. Each proposal was to be on a cost-plus-award-fee basis for 
1 year with two 1-year priced options. In addition, the RFP contem- 
plated two additional 1-year extensions beyond the second prepriced 
option which might be negotiated at that time. 

The date for receipt of initial proposals was October 17, 1978. On 
December 22, 1978, PRC, Informatics (the incumbent) and Raytheon, 
the only responding firms in the competitive range, were asked ques- 
tions for written response and were invited to oral discussions sched- 
uled for January 15, 16 and 18, 1979, respectively. At the completion 
of these discussions, NASA reminded each offeror of the February 5, 
1979, common cutoff date for submission of revised proposals as set 
forth in the December 22, 1979, letter. After the submission of revised 
proposals by the common cut-off date, NASA did contact the three 
offerors. On May 1, 1979, NASA selected PRC for final negotiations. 

NASA’s evaluation of the proposals was conducted principally by 
a Source Evaluation Board (SEB) which reported to the Source Selec- 
tion Official (SSO). The evaluation concluded that PRC’s proposal 
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was more advantageous than Informatics’ proposal primarily due to 
PRC’s significantly lower costs, both proposed and probable, and 
PRC’s higher rating in the personnel and management area, one of the 
two primary mission suitability factors. Although Informatics was 
slightly higher technically, NASA described both as almost equal 
technically. Raytheon’s proposal was rated significantly lower tech- 
nically than the others while its costs were very close to PRC’s. 


Wage Determinations—Raytheon and Informatics 


The protesters contend that NASA should have amended the RFP 
to include Service Contract Act (SCA) wage determinations issued by 
the Department of Labor (DOL) and received by NASA between 
the receipt of best and final offers and the selection of PRC. As In- 
formatics asserts, sufficient time existed to amend and it “would have 
appreciated its own opportunity to use its unique management ap- 
proaches to respond to the revised Wage Determination.” Both pro- 
testers essentially argue that NASA contributed to the late timing of 
the effective issuance of the new wage determinations. 

Informatics’ contract had a completion date of February 28, 1979. 
The instant RFP was issued on July 18, 1978, with a wage determina- 
tion dated June 5, 1978. This wage determination was superseded on 
September 21, 1978, by new wage determinations, which were in- 
corporated into the RFP through amendment issued on September 22, 
1978. The amendment extended the date for receipt of proposals to 
allow offerors time to submit proposals in light of the new wage 
determinations. In December 1978, NASA advises, it requested a new 
wage determination from DOL after it was clear that an extension of 
Informatics’ contract was inevitable. (We note that Informatics’ con- 
tract has been extended until May 31, 1980.) The new wage determina- 
tions were received by NASA on March 27, 1979. Upon initial review, 
it was discovered that the determinations contained minor errors and, 
therefore, were retracted by DOL. The corrected determinations were 
issued on April 13, 1979. 

NASA contends that the timing and evaluated impact of the new 
wage determinations made unnecessary and unreasonable any amend- 
ment to the RFP. NASA states that, when the corrected determina- 
tions were received, the SEB report had been “virtually completed” 
and the probable cost calculations necessary to avoid wage busting had 
been performed. NASA also states that the SSO and other senior man- 
agement officials were scheduled to meet with the SEB on April 25, 
1979. This meeting was held, but the SSO requested additional infor- 
mation. After this information was provided, on May 1, 1979, another 
meeting took place followed by the selection decision. Further, NASA 
advises that the SEB made a contemporaneous analysis of the impact 
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of the new wage determination on the probable cost assessment of each 
proposal and concluded that “a new round of revised proposals based 
strictly on the wage rates (with no change to manning, skill mix or 
any other cost element) would have no effect upon the relative cost 
position of the offerors.” Moreover, NASA refers to NASA Procure- 
ment Regulation § 12.1005-3, 41 C.F.R. Chapter 18, § 12.1005-3 (1978), 
which states that wage determination revisions received later than 10 
days before initial receipt of proposals shall not be effective except 
where the agency finds that there is a reasonable time to notify offerors 
of the revision. 

Both NASA and the protesters argue that there is ample precedent 
in our decisions to support their respective positions. For example, 
NASA cites Management Services, Incorporated, 55 Comp. Gen. 715 
(1976), 76-1 CPD 74, for the position that a new wage determination 
received after extensive SEB proceedings and prior to submission to 
the SSO did not have to be incorporated into the RFP as long as 
NASA performed the “appropriate and precise analysis in testing its 
effects on the proposals remaining before the agency.” The protesters 
cite, among others, Dyneteria, Inc., 55 Comp. Gen. 97 (1975), 75-2 
CPD 36, affirmed in Tombs & Sons, Inc., B-178701, November 20, 1975, 
75-2 CPD 332. There, we held that the proper way to determine the 
effect of a wage determination issued between bid opening and award 
is to compete the procurement under the new rates. Similarly, the 
firms cite High Voltage Maintenance Corp., 56 Comp. Gen. 160 (1976), 
76-2 CPD 473, applying a similar principle to negotiated 
procurements. 

As a general rule, it is our position that an agency should not as- 
sume that an SCA wage determination issued after proposals are 
received but before award will affect all offerors equally. See Manage- 
ment Services, Incorporated, supra. Further, we recognize that the 
offerors, if given an opportunity to respond to the new wage determi- 
nation, may have specified different approaches rather than maintain 
the approach in the proposals as NASA assumed in evaluating the 
impact of the new wages. However, in the conduct of this negotiated 
procurement, NASA did perform a detailed analysis of the perceived 
effect of the wage determinations, which it concluded was minimal. 
The protesters have not clearly shown that the minimal impact found 
by NASA is unreasonable. In A/injares Building Maintenance Com- 
pany, 55 Comp. Gen. 864 (1976), 76-1 CPD 168, while we held that 
an agency should have reopened negotiations for new wage rates, we 
pointed out that, unlike here, the agency had not made any empirical 
study which clearly demonstrated that the revised wage determination 
would not affect the award selection. Further, our review of the record 
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also does not show that NASA’s actions were improper with respect 
to the timing of the new wage determinations. These determinations 
were clearly received close to the selection after the SEB had per- 
formed extensive evaluations just prior to the submission of the SEB 
report to the SSO. In view of these circumstances, NASA’s handling 
was not legally objectionable. 

The impact of a new wage determination issued recently is dis- 
cussed at the end of this decision. 


Cost Evaluation—Raytheon 

During the evaluation, NASA increased the number of employees 
that Raytheon would need to perform the contract. While NASA did 
not increase the mission suitability score to reflect the additional em- 
ployees, NASA did include the additional costs involved for evalua- 
tion purposes. 

Raytheon takes exception to the NASA assumption that any in- 
crease in the number of employees would be accomplished in the same 
ratio (incumbent/in-house/new hires) as set forth in Raytheon’s pro- 
posal. In this regard, Raytheon argues that the use of the same ratio 
was unfair since the firm would “obtain technically qualified person- 
nel on the most economical and advantageous basis possible to both 
the customer and the contractor without regard to whether they were 
incumbents, new hires or in-house.” Raytheon also believes that the 
failure of NASA to increase its mission suitability score to reflect this 
evaluated increase in staff imposes a penalty. Further, Raytheon con- 
tends that NASA compounded the adverse impact to its probable cost 
by using the average wage rate in its proposal to calculate the increase. 

We do not agree that NASA’s procedures in this instance were ar- 
bitrary or incorrect. Each proposer was advised in the RFP that the 
cost realism assessment would include an evaluation of NASA’s cost 
of doing business with each, including projected future cost growth. 
Therefore, NASA’s evaluation properly included the cost impact of 
the additional employees. See NASA Procurement Regulation Direc- 
tive (PRD) No. 70-15 (Revised). In these circumstances, we have held 
that there is no reason to increase a firm’s mission suitability score to 
reflect a NASA deficiency correction. See B-178667, December 14, 
1973; GTE/IS Facilities Management Corporation, B-186391, Sep- 
tember 7, 1977, 77-2 CPD 176. With respect to NASA’s use of staffing 
ratios and average wage rates taken from Raytheon’s revised proposal, 
we find such was reasonable and within the range of discretion pos- 
sessed by a procuring activity in the evaluation of proposals (see 
Dynatrend, Inc., B-192038, January 3, 1979, 79-1 CPD 4), particularly 
where what was used represented Raytheon’s revised proposal follow- 
ing written and oral discussions. 
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Raytheon further argues that NASA improperly assigned cost 
figures above its proposal’s specified ceiling. In its original proposal, 
Raytheon proposed a ceiling on overhead and G&A dollars, but all 
mention of a ceiling was deleted in its revised proposal. Raytheon 
argues that its revised proposal accepted all the terms of the RFP 
which carried forward the initial proposal’s ceiling. We do not agree. 
It is clear from the revised proposal that the ceiling was deleted and 
Raytheon’s blanket acceptance alone does not cure that fact. Accord- 
ingly, we can interpose no legal objection to NASA’s assignment of 
cost figures over what Raytheon argues is its ceiling. 

In addition, Raytheon contends that NASA only evaluated base fee 
rather than award and base fee. Our review of the record indicates that 
Raytheon’s concern is unfounded as both award and base fee were 
assessed by the SEB and presented to the SSO. 

Raytheon (and Informatics) also objects to the NASA application 
of an equal labor escalation percentage, 4 percent, for the second and 
third year costs for each proposer. Raytheon contends that such ap- 
plication “ignores the possibility that each offeror might have differ- 
ently evaluated probable escalations in pricing his offer.” Raytheon 
advises that it “had already escalated all non-wage determinated per- 
sonnel salaries in its proposal.” NASA/’s position is: 

* * * since the bulk of the personnel are SCA employees whose wages are 
keyed to SCA Wage Determinations, it was considered most likely that the escala- 
tion rate of those employees would be the same no matter which management 
team was in place. Further, since the SCA employees are by far the largest in 


number, their escalation will, in effect, control and drive the overall contract 
escalation rate. 


In addition, we note that each proposer treated labor escalation costs 
differently. 

Since the Government pursuant to a cost-reimbursement contract 
will have to reimburse a contractor for allowable costs, the procuring 
activitv should exercise informed judgments as to whether proposals 
are realistic with respect to proposed costs. Conducting a cost realism 
evaluation is a function of the procuring activity and, therefore, we 
will not disturb the agency’s determination unless it clearly lacks a 
reasonable basis. 

NASA appears to have made the determination to treat offers 
equally here by normalizing labor escalation (see Moshman Associates, 
Inc., B-192008, January 16, 1979, 79-1 CPD 23) for the second and 
third years based on its experience, the number of SCA employees in- 
volved and the fact that the approaches taken by the three proposers 
were unrealistic in light of present economic conditions. Under these 
circumstances, and absent any rebuttal other than generalities by the 
protesters, we do not find that NASA’s decision to normalize lacked a 
reasonable basis. 
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Raytheon’s final objection concerning the cost evaluation is directed 
at NASA’s position that Raytheon agreed to pay captured incumbent 
employees no less than their current salary even if that salary was 
more than the SCA wage. Raytheon allegedly had no duty to pay an 
SCA employee more than that specified by the wage determinations 
since there is no applicable collective bargaining agreement. There- 
fore, Raytheon contends NASA improperly increased the wages of 
those captured SCA employees to the salary earned with Informatics. 

NASA and Raytheon base their respective positions on statements 
made during oral discussions. Our review of the oral discussions tran- 
script does not conclusively support either position. However, we note 
that NASA treated Raytheon’s and PRC’s proposals in the same man- 
ner. NASA’s determination to increase the wages is what it views to 
be the cost of doing business with any contractor. This projection of 
future costs is, as noted above, a part of the cost realism assessment 
and within the discretion of the procuring activity. See Dynatrend, 
/nc., supra. Moreover, the difference between the wage determinations 
and the wages paid by Informatics is negligible. 


Compliance With Procurement Regulations—Raytheon 

‘Raytheon contends that “NASA mislead Raytheon into thinking 
that its technical proposal was based on a full understanding of the 
RFP, thus depriving Raytheon of the opportunity [during ora] dis- 
cussions] to strengthen its offer as intended by NASA regulations.” 
Raytheon argues that NASA PRD 70-15 (Revised) IIT (e) (2) (ii) 
imposed a duty on NASA to advise Raytheon during oral discussions 
that Raytheon’s proposal indicated a lack of understanding in the 
technical utilization area. 

NASA PRD 70-15 (Revised) does not require NASA to point out 
every weakness in a proposal. Section III (e) (2) contains an excep- 
tion applicable here which provides that where the meaning of a pro- 
posal is clear and the SEB has enough information to assess its 
validity, and the proposal contains a weakness which is inherent in 
the proposer’s management, engineering or scientific judgment, or is 
the result of its own lack of competence or inventiveness in preparing 
its proposal, the contracting officer shall not point out the weakness. 
We do not find that NASA erred in determining that Raytheon’s 
“technical utilization” weakness came within the section III 
(e) (2) exception to the requirement for discussions. In any event, 
Raytheon was specifically asked during written discussions to explain 
the area, and we have no basis to disagree with NASA’s assessment 
that the response was inadequate. 

Raytheon also argues that NASA never explicitly requested best 
and final offers. We note that in NASA’s December 22, 1978, letter to 
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Raytheon, which was also sent to the other proposers, NASA stated 
“* * * please be advised that the common cutoff date for revised pro- 
posals after orals is February 5, 1979 at 2:30 P.M.” In addition, in- 
structions forwarded with the letter clearly advised offerors that the 
revised proposal would be the final submission prior to selection. 
NASA PRD 70-15 (Revised) III (e) (2) provides: 

The contracting officer shall give each offeror a reasonable opportunity (with a 
common cut-off date for all) to support and clarify its proposal. An offeror may, 


on its own initiative, revise its proposal and make corrections or improvements 
until the established cut-off date. 


In our view, NASA’s conduct was the equivalent of requesting “best 
and final” offers. 


Amendment No. 3 Misleading—Raytheon and Informatics 


Raytheon and Informatics assert that amendment No. 3 to the RFP 
was misleading since it advised that the two mission suitability evalua- 
tion factors (personnel and management and technical operations) 
would bear “almost equal weight” when the former was assigned 700 
points and the latter 500 points in the evaluation. Prior to the amend- 
ment, these factors bore equal weight. The amendment stated, in per- 
tinent part: 

For evaluation purposes, the Personnel and Management Plan and the Tech- 


nical Operations Plan will bear almost equal weight, with the former having the 
greater weight. 


The protesters imply that they were unfairly eliminated from con- 
sideration either under rules which were either known to NASA at 
the time of the RFP or established after proposal submission or even 
after selection to justify the PRC selection. 

We have consistently held that while offerors should be informed 
of the relative weight or importance attached to the evaluation cri- 
teria, the disclosure of the precise numerical weights to be used in the 
evaluation process is not required. Nevertheless, offerors should be 
informed of “the broad scheme of scoring to be employed and given 
reasonably definite information as to the degree of importance to be 
accorded to particular factors in relation to each other.” BDM Serv- 
ices Company, B-180245, May 9, 1974, 74-1 CPD 2387. 

Here, NASA described in narrative the general relationship between 
the mission suitability factors. While the protesters emphasize that 
both “will bear almost equal weight,” the latter portion of the above- 
quoted sentence must not be overlooked. When read in its entirety, 
the amendment adequately informs offerors of the relationship be- 
tween the two factors, and the weights assigned are relatively com- 
patible with the narrative and do not represent a material departure 
from the narrative. See Aydin Corporation, B-188871, October 25, 
1977, 77-2 CPD 322. In addition, there is nothing in the record to 
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show that the change in the degree of importance of the factors was 
done to justify award to PRC because the amendment was issued and 
the points established prior to the submission of any proposals. 
Other Direct Costs—Informatics 

Informatics’ objection to NASA’s normalization of “other direct 
costs” is untimely and not for consideration on the merits. On Decem- 
ber 22, 1978, Informatics was given a set of questions to answer prior 
to oral discussions. Question 9 specified the dollar amounts for the 
“other direct costs” that NASA required each offeror to use in their 
respective proposals. Therefore, since the basis for protest was known 
by Informatics on or about December 27, 1978, allowing some time for 
mailing, Informatics should have but did not protest within 10 work- 
ing days of receipt of NASA’s letter or, at the latest, by the submis- 
sion of its revised proposal. See GAO Bid Protest Procedures, 4 C.F.R. 
§ 20.2(b) (1) and (b) (2) (1979). 

SCA Fringe Benefits—Informatics 

Informatics believes that NASA improperly increased Informatics’ 
SCA fringe benefit costs. 

NASA advises that its health and welfare fringe benefit analysis 
was based on its interpretation of the latest wage determination which 
stated: “* * * Employer contribution costing an average of $0.88 an 
hour per employee computed on the basis of all employees employed 
on the contract.” The proposed costs for Informatics were adjusted 
upward to bring the SCA employees’ average to $0.88 per hour be- 
cause NASA’s analysis showed that the firm had understated these 
benefits. These cost details were confirmed by the Defense Contract 
Audit Agency, and neither that agency nor NASA was able to identify 
Informatics’ alleged inclusion of a portion of these costs in its 
proposal. 

In view of the foregoing, we cannot disagree with NASA’s evalua- 
tion of the fringe benefits. 


Cost Realism—Informatics 

Informatics argues that phase-in costs should have been included 
in NASA’s cost realism evaluation. Informatics adds that an analysis 
of the cost risks associated with the Consolidated Facilities Contract 
should have been performed by NASA. Moreover, Informatics con- 
tends that an effort to assess the cost impact of the loss of trained and 
experienced personnel as a result of contractor changeover should 
have been carried out. 

As stated above, it is not our policy to disturb a cost realism evalua- 
tion unless it clearly lacks a reasonable basis. See Moshman Associates, 





326 DECISIONS OF THE COMPTROLLER GENERAL [59 


Ine., supra. For the reasons that. follow, we find no reason to disturb 
NASA’s evaluation here. 

The RFP required the submission by nonincumbent offerors of its 
proposed phase-in costs, which PRC and Raytheon did. According to 
NASA, this information was included in the SEB Report as a separate 
item to give the SSO an opportunity to see each proposal with and 
without those costs, and this is normal procedure for NASA. Further, 
the phase-in plan was considered, as the RFP advised, under the 
“Other Factors” evaluation of each proposal and was not point scored. 
It is clear that the phase-in costs were considered in NASA’s cost 
realism evaluation. 

With respect’ to NASA’s alleged failure to analyze the cost risks 
associated with the Consolidated Facilities Contract, it is our view 
that such analysis was not necessary. The purpose of the Consolidated 
Facilities Contract, which is separate from this operations contract, 
is the acquisition and control of the existing facilities. The facilities 
contract is to be negotiated with the successful offeror. 

NASA advises that during contract extension negotiations with 
Informatics, subsequent to the submission of best and final offers, it 
made an administrative change in Informatics’ current facilities and 
operations contracts. NASA reduced by $220,000 the “Other Direct 
Cost” category of the operations contract which represented the lease 
of automated data processing (ADP) equipment and placed it under 
the facilities contract. We note that the operations contract contained 
NASA-snecified amounts, one being the leasing of ADP equipment, 
which offerors were required to use in their cost proposals. 

Informatics argues that this change will reduce the amount of 
G&A dollars that Informatics could expect. Had it been aware of 
this, the alteration of its proposal to recover those dollars would have 
been a distinct possibility. 

NASA asserts that the scope of work to be performed has not been 
changed—“The contractor will still be responsible for all day-to-day 
information operations of the [Facility] together with the same ADP 
operations and research tasks.” NASA points out that any cost in- 
curred for the placement and administration of the lease will be reim- 
bursable pursuant to the operations contract. Further, the agency 
advises that the amount of reduction in G&A dollars would be mini- 
mal, that all offerors have been treated in the same manner and that 
the relative cost position of each was not affected. In view of this, we 
are of the opinion that the change was not prejudicial to Informatics, 

NASA’s cost realism evaluation did not assess the cost impact of 
the loss of trained and experienced personne] due to contractor change- 
over. Rather than assess costs, NASA evaluated how each offeror 
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intended to staff the Facility and the qualifications of the key person- 
nel, acknowledging that, during contractor changeover, some minimal 
loss of production and quality is experienced. Informatics contends 
that it intends to retain a significant percentage of the total employees 
at the Facility and “virtually al2 of the employees in the initial systems 
area * * *.” NASA indicates that, in its experience, management 
personnel frequently are retained by the unsuccessful incumbent con- 
tractor; however, PRC has proposed its own management team. It is 
NASA’s opinion with respect to the nonkey personnel that the staffing 
will be accomplished as proposed. Also, NASA advises that it does 
not expect any long-term effect as a result of contractor changeover. 

We note that NASA determined that PRC’s staffing plan was 
reasonable as to how PRC could accomplish the proposed staffing. The 
analysis, among other items, included a review of the ratios of incum- 
bents to in-house to new hires and a comparison to past history at the 
Facility and other locations in the surrounding area. It is our view 
that the record does not support the conclusion that NASA’s evalua- 
tion by failing to assess costs here clearly lacked a reasonable basis. 


Award and Base Fee—Informatics 


Informatics expresses concern in the SEB’s recommendation that 
PRC’s relatively low base and award fee arrangement should be 
changed in final negotiations. The basis for the recommendation was 
the determination that, since the award fee was “unusually low,” 
NASA may not have “sufficient leverage to motivate the contractor 
in controlling costs and/or improving performance if necessary.” In- 
formatics suggests that, since base fee is guaranteed, any reduction 
would result in not only the corresponding increase in the award fee, 
which is contingent, but a demand for an additional increase in the 
latter fee to compensate the offeror for increased risks. This would 
mean that the total potential fee would be increased by NASA and 
such increase should be assessed against PRC. On the other hand. 
NASA “would not negotiate a shift in the ratio if it meant an increase 
to overall fee.” Moreover, NASA advises, and the record confirms, that 
the SSO made his selection based on PRC’s proposed total fee. There- 
fore, since what has been presented only speculates as to what might 
occur, there is no reason to interpose legal objection. 


PRC Staffing—Informatics 

Informatics questions how PRC can retain a high percentage of 
incumbent employees, change the labor mix, lower salaries resulting 
in lower costs and not engage in wage busting. “Wage busting” is the 
practice of lowering employee wages and fringe benefits by a successor 
contractor as a result of the contractor’s effort to be a low bidder or 
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offeror on a Government service contract when the employees continue 
to perform the same jobs on the successor contract. A successor con- 
tractor is not wage busting when employees are reclassified by the 
successor contractor to lower paying jobs with different duties and 
responsibilities. Joule Technical. Corp., 58 Comp. Gen. 550 (1979), 
79-1 CPD 364. NASA states that the source of Informatics’ question 
concerning wage busting came at Informatics’ debriefing when NASA 
compared the PRC proposal with that of Informatics. NASA advised 
Informatics “that neither the rate of pay, nor the PRC level of effort, 
significantly departed from that which Informatics had proposed.” 
Because of this, Informatics argues that the lower cost for PRC as 
evaluated by NASA logically follows from this prohibited practice. 

NASA advises that each proposal was measured against the evalu- 
ation criteria not against Informatics’ plan. We note that the 
evaluation of each staffing proposal included a determination as to 
whether adequate personnel, in terms of quantity, experience and edu- 
cation, had been provided. In addition, the proposals were reviewed 
to determine whether performance at an acceptable level could be 
achieved within the confines of each staffing plan. While each plan 
varied in points earned, NASA concluded that each was acceptable. 

We are aware that during oral discussions PRC agreed that salary 
and wage offers to incumbent employees would not be less than current 
wages and fringe benefits paid by Informatics. A review of PRC’s 
proposal and NASA’s probable cost methodology, including the work- 
sheets, indicates that PRC complied with the wage determinations 
and the aforementioned pledge. The lower cost here for PRC is ap- 
parently due, in part, to the proposed use of fewer employees. Accord- 
ingly, we find no impropriety in this regard. 

In regard to the Informatics assertion that PRC’s proposed staffing 
will promote labor unrest or strife and adversely affect minority enter- 
prises, we do not find any basis in the record to agree. 

The RFP advised each prospective proposer to provide information 
concerning labor-management relations, experience, if any, with 
strikes and other labor disruptions. The SEB report found no dis- 
criminators in this portion of the “Other Factors” evaluation. 

PRC, in the “Other Factors” portion of its proposal, states that 
there will be an Equal Employment Opportunity (EEO) officer at the 
Facility. That officer will work closely with the EEO coordinator who 
will be located in McLean, Virginia. Both the officer and coordinator 
will work with PRC’s Professional Staffing Office in the area of recruit- 
ment. In addition, PRC advises that it has not had a strike or labor 
interruption throughout its corporate history. We also note that PRC 
has proposed the subcontracting of 19 percent of the value of its pro- 
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posal to minority enterprises and approximately 32 percent is proposed 
for small business enterprises. The RFP requires subcontracting of 
22 percent of the proposal’s value for small business and 15 percent for 
minority enterprises. Moreover, PRC has established policies and pro- 
cedures to insure continued compliance with the RFP requirements 
and to keep employee morale high. 

Here, again, we will not substitute our judgment for that of the 
contracting agency since there have been merely speculative assertions 
that NASA acted arbitrarily 01 capriciously in its evaluation. Even 
though Informatics disagrees with NASA’s judgment, this does not 
invalidate it. See Honeywell, Inc., B-181170, August 8, 1974, 74-2 
CPD 87. 

Informatics also implies that NASA made improper assumptions 
that the PRC proposal to retain a high percentage of Informatics’ 
employees was other than a “paper” proposal. The RFP requires the 
“company’s plan to acquire and retain personnel during the term of 
the contract.” Also, the proposer is to “Provide a statement that key 
personnel in the proposal are available and will be assigned to [the] 
contract.”” PRC’s proposal included the resumes of the key person- 
nel and a plan for the acquisition of the nonkey personnel. Accord- 
ingly, PRC’s proposal complied with the RFP requirements. NASA 
was satisfied concerning the PRC staffing and Informatics has pointed 
to no impropriety in the NASA evaluation. 


Alleged Discussions After Common Cutoff Date—Informatics 

Informatics questions why, after receipt of best and finals (Febru- 
ary 5, 1979), PRC was permitted to submit revised resumes for key 
employees and both PRC and Raytheon were allowed to submit infor- 
mation concerning the source of employees while Informatics was not 
also given an opportunity to revise its proposal. Informatics’ position 
is that the contacts with PRC and Raytheon were not clarifications 
but discussions and, as such, gave “PRC (and to a lesser degree [ Ray- 
theon]) the opportunity to cure deficiencies in their proposals after 
the common cut off date of February 5, 1979.” 

All offerors were contacted by NASA after February 5, 1979, as 
follows: 

1. February 9, 1979—at the request of the contracting officer In- 
formatics submitted a revised summary chart of costs and fees utiliz- 
ing the required Government estimate for materials, supplies, leased 
equipment, travel, postage and telephone, which had been given the 
offerors prior to the written and oral discussions. 

2. February 14, 1979—Raytheon submitted, at NASA’s request, 
information which transferred computer operators and accounting 
clerks from the professional categories into the Technical-Clerical 
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and Other category (TCO). (NASA states that “[t]he total cost 
amount proposed was not affected, since the rates didn’t change due 
to the fact that they were already at TCO rates.”) 

3. February 14, 1979—the contracting officer, at the direction of 
the SEB, made a request to Raytheon and PRC for “* * * a breakout 
of the source (i.e., in-house, incumbent, and new hire) for proposed 
employees in each labor category (i.e., manager, supervisor, profes- 
sional, technical, clerical, or other), along with proposed hours and 
labor rates for each source and category.” 

4, February 21, 1979—a. PRC submitted the requested information : 
b. the contracting officer contacted Informatics to obtain a breakout 
of the manager category by key and nonkey managers. 

5. February 22, 1979—a. Raytheon submitted the requested infor- 
mation (see (3)) but, included a breakout by prime and subcontrac- 
tor; b. the contracting officer contacted Informatics for “* * * a break- 
out of the average rate for all SCA employees”; c. Informatics, by 
letter dated February 22, 1979, confirmed its February 21, 1979, tele- 
phone conversation with NASA. (Informatics alleges this informa- 
tion was included in the proposal. ) 

6. April 27, 1979—As a consequence of the SSO posing a question 
to the SEB concerning probable cost assessment of all offerors, the 
contracting officer requested a prime/subcontractor breakout for the 
labor source information from PRC. By letter dated April 30, 1979, 
PRC confirmed the breakout given to NASA over the telephone. 

Informatics acknowledges the February 21 and 22 contacts but fails 
to mention its February 9, 1979, submission. Informatics, at the con- 
tracting officer’s request, submitted a revised summary chart based 
on the Government estimate for various items since Informatics did 
not revise its contract pricing proposal as NASA had required. In- 
formatics’ chart extended its fee percentage portions on the total re- 
vised cost. NASA “decided to give Informatics the benefit of the fee 
initially proposed since this would probably be the fee [NASA] would 
negotiate.” 

Informatics argues that the purpose of the NASA contacts with 
PRC and Raytheon was to enhance their best and final offers with a 
detailed breakdown of proposed employee sources. Informatics con- 
cedes that the best and final offers contained the total number of em- 
ployees within each category, total hours to be worked, total dollars 
paid, and NASA did not afford PRC and Raytheon the opportunity 
to change those totals or costs. However, Informatics alleges that 
either one could have refined or revised its proposal concerning how 
each category would be staffed with the hope that a downward cost real- 
ism adjustment would result. Informatics contends that neither PRC’s 
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nor Raytheon’s proposal included the requisite detailed manning 
breakouts required by the RFP. 

Contrary to Informatics’ assertion, a review of PRC’s and Ray- 
theon’s proposals discloses that both included the requisite manning 
breakouts required by the RFP. However, during the cost realism 
analysis, the SEB determined that a further breakout of the source 
of employees would be needed to enable a more accurate cost realism 
assessment. In addition, the record discloses that the SSO requested 
that further analysis be performed by the SEB in this area. NASA 
advises that only one portion of the analysis requested by the SSO 
required contact with an offeror. That portion was a: probable cost 
assessment of all three offerors with all adjustments except for man- 
ning and skill mix adjustments. This meant that the SEB needed a 
contractor/subcontractor breakout for the source of employees from 
PRC. The SSO, in his Selection Statement, stated that such analysis 
“was desirable before a selection decision would be made.” Further, 
NASA summarizes the effect of what occurred as follows: 

1) that the contacts made did not constitute unfair procedure by reopening 
discussions with some offerors and not with all, 2) that there was no information 
obtained from one or more offerors that was not obtained from all, and 3) that 
IISC is totally incorrect in its contention that the reason for the requests for 


additional information was the SSO’s concern over a lack of commitment of 
non-key incumbent personnel proposed by PRC. 


In our view, the record indicates that the information obtained from 
all offerors (with the possible exception of the Informatics’ February 
21 and 22 contacts) was essential to the evaluation of the proposals. 
Therefore, the contacts and submissions constituted a reopening of 
negotiations and discussions with the offerors. See MAR, Incorporated, 
B-194631, August 13, 1979, 79-2 CPD 116. 

While this may have occurred, we do not find that Informatics was 
prejudiced by NASA/’s post best and final contacts. The record shows 
that, contrary to Informatics’ contentions, the discussions were not 
conducted only with its competitors, but with all firms in the competi- 
tive range. Moreover, NASA limited the scope of information requested 
and received and did not permit changes in any of the proposals with 
respect to the key evaluation areas of cost, manning, or skill mixes, 
except arguably for Informatics on February 9. Further, we agree 
with NASA that the SSO was not concerned with PRC’s staffing com- 
mitments in requesting further analysis. 

Technical Evaluation—Informatics 

Informatics contends that the technical evaluation of the proposals 
indicates an internal inconsistency in NASA’s evaluation procedures. 
Also, Informatics argues that there is a significant discrepancy between 
PRC’s incumbent personnel retention rate in its technical proposal and 
that in its cost proposal. 








332 DECISIONS OF THE COMPTROLLER GENERAL [59 


With respect to the former contention, Informatics states that, in 
the technical operations area, Informatics significantly outscored PRC, 
while in the personnel and management area, PRC prevailed by a sig- 
nificant margin. The three evaluation methods utilized by NASA were 
numerical, adjectival and strength/weakness. Under the adjectival 
evaluation. method for technical operations, Informatics received 4 
excellent ratings and 3 good ratings, whereas PRC received 6 good and 
1 fair. The results under the strength/weakness method were: Infor- 
matic—4 strengths, 3 areas neither strength nor weakness and no weak- 
nesses, and PRC-6 areas neither strength nor weakness and 1 weak- 
ness. 

Informatics argues that the technical operations results are a correct 
reflection of the evaluation but this is not the case in personnel and 
management and shows an internal inconsistency. The scores in the 
latter area received under the adjectival method were: Informatics— 
2 excellent and 3 good, and PRC—4 excellent and .1 good: Those 
received under the strength/weakness method. were: Informatics—2 
strengths and 3 areas with neither a strength nor weakness, and PRC—4 
strengths and 1 area with neither a strength nor weakness. Rather than 
relative equality-on a technical basis as found by NASA, Informatics 
believes that the actual results should have given Informatics a sig- 
nificantly higher score than PRC. 

NASA/’s evaluation of the personnel and management area does not 
give PRC a significantly higher numerical score than Informatics. 
Similarly, in the technical operations area, Informatics was not given 
a significantly higher score than PRC. NASA’s conversion of the adjec- 
tival ratings to numerical scores involved ranges; for example, NASA 
can give an offeror from 90 to 100 points for an excellent rating. It is 
apparent that NASA’s strength/weakness evaluation method is utilized 
in making the subjective determination of where within the various 
ranges a proposal wiil fall. Once this conversion was accomplished it 
was clear that the SSO had two options involving Informatics vis-a-vis 
PRC :—(1) select Informatics which earned a slightly higher score, 
as noted above, but had a significantly higher cost, or (2) select PRC 
with a slightly lower score and a significantly lower cost. NASA 
decided to select PRC which it “judged to offer the most advantageous 
combination of Mission Suitability and probable cost factors.” 

We can appreciate Informatics’ misconception here sitice it does not 
have access to all of the evaluation documentation. However, the 
record fails to show any internal inconsistency and the results are 
consistent with the opinions of the evaluators. 

Concerning Informatics’ argument that PRC has two retention rates, 
a review of PRC’s cost and technical proposal does not reveal such a 
discrepancy. 
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Conclusion 

Based on the foregoing, Raytheon’s and Informatics’ protests are 
denied. 

Our Office has been advised a new wage determination was issued 
on January 15, 1980. In this regard, we note that the competition is 
over and the procurement is in a post-selection phase. Therefore, we 
would not object if NASA proceeded with its award selection of PRC. 


[B-196445] 


Mileage—Travel by Privately Owned Automobile—Taxicab Fare 
Cost Limitation 


Federal mine inspectors drive their privately owned vehicles to their duty 
station and then use a Government vehicle to travel to various inspection sites 
which take them away from the duty station and their residences for one or more 
nights. Authorization for payment of mileage in such circumstances from home to 
work and work to home is contingent upon payment of taxi fares in similar cir- 
cumstances and within the agency’s discretion to authorize or deny. 


Matter of: Mine Safety and Health Administration, March 25, 1980: 

The issue presented in this case is whether Federal mine inspectors 
employed by the Mine Safety and Health Administration (MSHA) 
who drive their privately owned vehicles (POV) to their duty station 
and then use a Government vehicle to travel to various inspection sites 
may be paid mileage for use of the POV from home when inspections 
require the employee to remain away from his duty station for one or 
more nights. Authorization for payment of mileage in such situations 
is contingent upon whether the agency would have authorized payment 
of taxi fares in the circumstances and is within the agency’s discretion. 

This matter is presented here by a letter from Mr. Robert B. 
Lagather, Assistant Secretary for Mine Safety and Health Admin- 
istration, Department of Labor, as to the propriety of paying mileage 
claims of certain Federal mine inspectors. 

The MSHA is responsible for the inspection of mining operations 
in accordance with the Federal Mine Safety and Health Act of 1977, 
30 U.S.C. 801 et seg. (Supp. I, 1977). In the conduct of these inspec- 
tions Federal mine inspectors may drive their POV to the office, pick 
up a Government vehicle and proceed to a mine site. At the end of 
the day, the inspector returns to the office via the Government owned 
vehicle. Commuting costs to the inspector’s residence are at the in- 
spector’s own expense. Apparently inspectors normally use their 
privately owned vehicles for commuting. At other times, after pick- 
ing up a Government vehicle, the inspector’s itinerary involves in- 
spection of numerous mining sites requiring one or more nights of 
lodging before the inspector returns to the office. 
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We have consistently held that an employee must bear the cost of 
transportation between his residence and his place of duty at his 
official station, absent statutory or regulatory authority to the con- 
trary. 55 Comp. Gen. 1323, 1327 (1976) ; 36 zd. 450 (1956) ; B-189061, 
March 15, 1978; B-131810, January 3, 1978; and B-171969.42, Janu- 
ary 9, 1976. However, on those days when travel is performed by the 
employee, mileage expenses may be allowed in certain instances for 
travel between the employee’s residence and his official duty station. 

In this regard, paragraph 1-2.3d of the Federal Travel Regulations 
(FTR) (FPMR 101-7, May 1973), provides: 

Between residence and office on day travel is performed. Reimbursement may 
be authorized or approved for the usual taxicab fares, plus tip, from the em- 
ployee’s home to his office on the day he departs from his office on an official 
trip requiring at least 1 night’s lodging and from his office to his home on the 


day he returns to his office from the trip, in addition to taxi fares for travel 
between office and carrier terminal. 

Paragraph 1-4.2c(2), FTR, states as follows: 

Round trip when in lieu of taxicab between residence and office on day of 
travel. In lieu of the use of taxicab under 1-2.3d, payment on a mileage basis at 
the rate of 18.5 cents per mile [the current rate] and other allowable costs as 
set forth in 1-4.1¢e shall be allowed for round-trip mileage of a privately owned 
automobile used by an employee going from his residence to his place of business 
or returning from place of business to residence on a day travel is performed. 
However, the amount of reimburement for the round trip shall not exceed the 
taxicab. fare, including tip, allowable under 1-2.3d for a one-way trip between 
the points involved. 


The exception to the general rule that an employee must bear the 
cost of transportation between his residence and his place of duty as 
provided in paragraphs 1-2.3d and 1-4.c(2) of the FTR is in recog- 
nition of the fact that an employee may incur additional expenses 
above the ordinary commuting cost’ for which he should be reimbursed 
on days he departs from his office on an official trip requiring at least 
one night’s lodging. Such expenses as transporting luggage and travel- 
ing to a carrier terminal or use of a POV are comparable to the addi- 
tional expenses incurred when an employee travels directly to a carrier 
terminal-or travels by POV directly from his-residence on an official 
trip. See 36 Comp. Gen. 476 (1956) ; 44 Comp. Gen. 505 (1965) ; and 
48 Comp. Gen. 447 (1968). 

In B-195421, February 21, 1980, in a case involving a civilian em- 
ployee of the Corps of Engineers, Department of the Army, under 
similar circumstances, we determined that where the temporary duty 
performed required at least one night’s lodging, and the amount 
claimed for use of a POV between home and duty station and return 
did not exceed the one-way taxi fare reimbursement was authorized 
under the regulations set forth above and the implementing regula- 
tions of the Department of Defense, paragraph C4657 of Volume 2, 
Joint Travel Regulations (2 JTR). However, in that case use of POV 
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in these circumstances is authorized by 2 JTR unless specifically re- 
stricted. Further, in that case reimbursement had been specifically au- 
thorized by the appropriate official. Since the authority for payment 
under para. 1-4.2c(2), FTR, is based upon an amount not to exceed 
the taxicab fare allowable under para. 1-2.3d and since the reimburse- 
ment for taxicab fare under that paragraph is a discretionary allow- 
ance, then the allowance for reimbursement for use of a POV must 
also be discretionary with the agency involved. In the circumstances 
of this case, since the inspector incurs little or no additional costs than 
would have been incurred had he remained at the office or performed 
local inspections not involving overnight lodging, it would not appear 
to be an abuse of discretion for MSHA to determine that taxi fares 
and mileage in lieu thereof should not be paid to mine inspectors who 
travel away from the duty station on overnight trips. 

However, the final determination as to whether mileage should be 
allowed in the circumstances is within the discretion of the agency, to 
be exercised in light of all pertinent facts. The submission is answered 
accordingly. 

[B-194106] 


Leaves of Absence—Lump-Sum Payments—Refunds on Reemploy- 
ment—Installment Payments—Excess Leave Forfeiture—Reem- 
ployment on Day After Separation 

Since 5 U.S.C. 5551(a) authorizing lump-sum leave payment contemplates an 
actual separation from Government service and does not apply to a transfer such 
as resignation from an agency and reemployment in another agency the following 
day, lump-sum payment to employee separated by United States Information 
Agency and appointed by Air Force the next day was erroneous, and refund re- 
quirement of 5 U.S.C. 6306(a) is not applicable. In accordance with 5 C.F.R. 
630.501(a), leave should have been recredited at time of reemployment and leave 
forfeited as result of failure to recredit leave account until lump-sum had been 
repaid may be restored under 5 U.S.C. 6804(d) (1) (A). 


Matter of: Willie W. Louie—Restoration of Annual Leave, March 
26, 1980: 

By letter dated October 22, 1979, Lieutenant Colonel B. L. Proul, 
Accounting and Finance Officer, Bolling Air Force Base, Department 
of the Air Force, has appealed the determination by our Claims Divi- 
sion on August 7, 1979, that hours of annual leave subject to forfeiture 
should be restored to Mr. Willie W. Louie, a civilian employee of the 
Air Force. The Claims Division found that the annual leave was for- 
feited as a result of administrative error and was for restoration pur- 
suant to 5 U.S.C. 6304(d)(1)(A). Upon review, the action of the 
Claims Division is sustained. 

The record shows that Mr. Louie resigned from his position with 
the United States Information Agency (USIA) effective June 30, 
1974, and that he was appointed to a position the following day, July 1, 
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1974, with the Department of the Air Force at Andrews Air Force 
Base. Incident to his resignation, the USIA paid him a lump-sum in 
the gross amount of $5,136.72 for 392 hours of accrued annual leave and 
for 16 additional hours for two holidays which occurred during the 
projected leave period. 

In 1975 the Air Force and the USIA advised Mr. Louie that the 
lump-sum leave payment he had received from the USIA was er- 
roneous as he was reemployed by the Air Force without a break in 
service and that he would be required to refund the full amount of the 
payment. 

On July 8, 1975, Mr. Louie filed a request with the USIA for waiver 
of his indebtedness for the erroneous payment of lump-sum leave ac- 
crual. Upon the denial of his request for waiver by the Claims. Divi- 
sion on April 20, 1977, the USIA advised him that he should refund 
the amount of the lump-sum leave payment to the Department of the 
Air Force. On May 3, 1977, he agreed to refund the erroneous pay- 
ment through setoff in the amount of $100 frem his biweekly salary 
payments starting with the pay period beginning May 8, 1977. 

The Air Force determined that it would not recredit the leave 
covered by the refund until full repayment had been made. When Mr. 
Louie’s leave account was reconstructed as of the time final payment 
would be made, the Air Force found that recrediting his leave as of 
the date of reemployment would result in the forfeiture of 242 hours 
of annual leave in excess of his maximum permissible carryover wn- 
der 5 U.S.C. 6304(c). It is this 242 hours of annual leave that our 
Claims Division determined should be restored based on its finding 
that the Air Force’s failure to recredit Mr. Louie’s leave pending re- 
payment of his indebtedness was an administrative error within the 
meaning of 5 U.S.C. 6304(d) (1) (A). 

In requesting reconsideration of the Claims Division determina- 
tion, the finance officer explains that the Air Force determination to 
recredit the leave in question was made in accerdance with para. 2—4 
of Book 550, Federal Personnel Manual Supplement 990-2, which 


provides in pertinent part as follows: 

a. General. * * * when a lump-sum payment has been made, and the employee 
reenters the Federal service in a position subject to a formal leave system, he 
is required to refund for the entire unexpired portion of the period covered by 
the lump-sum payment, since all such unexpired leave is subject to recredit * * *. 
It is within the discretion of the administrative office to refuse to grant leave 
represented by the required refund until the refund has been made in full (see 
34 Comp. Gen. 17). 


In our decision 34 Comp. Gen. 17 (1954) we considered the manner 
of recrediting of annual leave where an employee who received a lump- 
sum leave payment upon his separation from Government service was 
reemployed by the Government prior to the expiration of the period 
_ covered by'the lump-sum leave payment. We held that the act of De- 
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cember 21, 1944, 58 Stat 845, now codified at sections 5551(a) and 
6306(a) of title 5, United States Code, contemplates an immediate re- 
fund of that part of the lump-sum leave payment which is to be re- 
funded and that such requirement should be a condition precedent to 
reemployment. Accordingly, we held therein that in instances where 
installment payments are permitted an agency’s refusal to recredit 
leave until the final refund payment is proper even though reconstruc- 
tion of the employee’s leave account at the time of final payment and 
as of the date of reemployment results in a forfeiture of the leave cov- 
ered by the refund. See also 38 Comp. Gen. 91 (1958). 

The above rule pertaining to the refund requirement of 5 U.S.C. 
6306(a) is not for application in this case where the employee was re- 
employed by a Government. agency the day following his separation. 

Subsection 6306(a) of title 5 of the United States Code provides in 
pertinent part as follows: 

(a) When an individual who received a lump-sum payment for leave under 
section 5551 of this title is reemployed before the end of the period covered by 
the lump-sum payment in or under the Government of the United States * * * 
he shall refund to the employing agency an amount equal to the pay covering 


the period between the date of reemployment and the expiration of the lump- 
sum period. 


The law authorizing a lump-sum payment for leave upon separation 
from Government service, 5 U.S.C. 5551, contemplates an actual sepa- 
ration from Government service of one or more workdays and does 
not apply to a transfer from one agency to another under the same 
leave system such as a resignation or discharge from one agency and 
reemployment in another agency the following day. See 24 Comp. Gen. 
532 (1945) and 26 zd. 578 (1947). As Mr. Louie was employed by the 
Air Force on the day following his separation from the USIA, he did 
not receive a valid lump-sum leave payment under 5 U.S.C. 5551, and 
accordingly, 5 U.S.C. 6306(a) which controls the refund of payments 
made pursuant to section 5551 is not applicable. Thus, there was no 
basis to withhold the recrediting of Mr. Louie’s annual leave ‘until he 
completed his refund of the erroneous lump-sum leave payment. Not- 
withstanding Mr. Louie’s debt for the erroneous payment, his accrued 
annual leave should have been credited to his leave account at the De- 
partment of the Air Force at the time of his transfer in accordance 
with 5 C.F.R. 630.501 (a). 

Annual leave forfeited at the end of the leave year can be restored 
under the circumstances set forth in 5 U.S.C. 6304(d) (1) which pro- 
vides in pertinent part as follows: 

(d) (1) Annual leave which is lost by operation of this section hecause of— 


(A) administrative error when the error causes a loss of annual leave other- 
wise accruable after June 30, 1960; 


* * * * * * * 
shall be restored to the employee. 
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Mr. Louie’s forfeiture of annual leave was the result of the er- 
roneous lump-sum leave payment made by the USIA and the Air 
Force’s subsequent failure to recredit his leave at the time of his ap- 
pointment. The annual leave subject'to forfeiture based on the Air 
Force’s reconstruction of Mr. Louie’s leave account from July 1, 1974, 
is to be regarded as forfeited as the result of administrative error and 
may be restored to his leave account pursuant to 5 U.S.C. 6304(d) 
(1) (A). 

In accordance with the above, the action of the Claims Division is 
sustained. 


[B-196359] 


Contracts—Protests—Timeliness—Solicitation | Improprieties— 
Wage Determinations 


Protester contends that basis of protest against invitation for bids’ (IFB) im- 
proper wage determination did not arise until award of contract even though 
alleged impropriety should have been apparent from solicitation. Contention 
is without merit and basis of protest is untimely under 4 C.F.R. 20.2(b) (1) 
(1979), since alleged solicitation impropriety should have been apparent and 
protest should have been filed prior to bid opening. 


Contracts—Protests—Timeliness—Significant Issue Exception— 
Prior GAO Consideration of Same Issue Effect 


Untimely protest against alleged improper Service Contract Act wage deter- 
mination does not present significant issue within meaning of 4 C.F.R. 20.2(c) 
(1979) because in previous decisions General Accounting Office (GAO) has 
considered issue and matter has been subject of detailed review and considera- 
tion by courts, Executive branch, and Congress. 


Contracts—Protests—Timeliness—Freedom of Information Act Re- 
quest Involvement 


Based on information,obtained pursuant to Freedom of Information Act, basis 
of protest—filed within 10 days of such receipt—against the adequacy of IF'B’s 
estimated. quantities is timely under 4 C.F.R. 20.2(b) (2) (1979) and will be 
cunsidered on merits. 


Contracts—Protests—Timeliness—Solicitation Improprieties— 
Apparent Prior to Bid Opening 


Post-bid-opening bases of protest—(1) that bid based on excessive prompt-pay- 
ment discount, where such possibility was expressly permitted in solicitation, 
should not be considered, and (2) that all bids should be rejected because of 
ambiguous solicitation provision—are untimely under 4 C.F.R. 20.2(b) (1) (1979) 
to the extent that they concern apparent alleged solicitation improprieties. Such 
protests must be filed prior to bid opening to be timely under GAO Bid Protest 
Procedures. 


Bids—Evaluation—Discount Provisions—Propriety of Evaluation 


To extent that protest is against responsiveness of awardee’s bid containing 30- 
percent prompt-payment discount, it is without merit since solicitation did not 
restrict maximum prompt-payment discount. 
Contracts—Specifications—Defective—Effect Not Prejudicial to 
Bidders, etc. 


To extent that protest is against agency’s determination not to reject all bids due 
. to alleged noncompliance with IFB requirement labeled “(A) & (B)” but intended 


ee 


———————— 
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to read “(C) & (D),” it is without merit because intent was obvious and all 
bidders, including protester, recognized obvious intent and bid on that basis. 


Contracts—Protests—Court Injunction Denied—Effect on Merits 
of Complaint 


Despite protester’s view that court’s decision denying protester’s preliminary in- 
junction (suit was then voluntarily dismissed) -should have no effect on GAO 
resolution of protest, court’s findings and views may be considered. 


Contracts—Stenographic Reporting—Bid Evaluation Factors— 
Prices to Public 


Protester contends that (1) Federal Advisory Committee Act prohibits contrac- 
tors from charging public more than actual cost of duplication for transcript 
copies, and (2) low bid proposed price in excess of that limitation. Contention 
is without merit because act does not apply to contractors. Moreover, as practical 
matter, public can obtain copies from agency at $0.10 per page or contractor at 
$0.75 per page as it freely elects. 


Bids—Estimates of Government—Reasonableness 


Contention—that .IFB’s estimated quantities were merely rounded-off figures 
from last year’s IFB and did not reflect agency’s best estimate—is not supported 
by record where it is shown that estimate was made in good faith and was based 
on number of anticipated hearings, procedural changes, and projected use of new 
public reference rooms. Moreover, all bids were evaluated on same estimates and 
there is no indication that any bidder received any advantage. 


Matter of : CSA Reporting Corporation, March 27, 1980: 

CSA Reporting Corporation (CSA) protests the award of a con- 
tract to Alderson ‘Reporting Company (Alderson) under invitation 
for bids (IFB) No. ICC-79-B-0017, issued by the Interstate Com- 
merce Commission (ICC), for stenographic reporting, transcription, 
and micrographic services. 

CSA’s grounds of protest follow : 

(A) The Alderson fixed price for copies of transcripts to the public 
exceeds the limitations of the Federal Advisory Committee Act 
(FACA), permitting the public copy charges to be used illegally to 
subsidize the Government’s costs for reporting services. 

(B) The Alderson bid is unbalanced ; there is more than reasonable 
doubt as to whether it will result in the lowest overall cost to the 
Government because (1) the estimated quantities for paper and micro- 
fiche copies are not realistic, and (2) the Government may not take 
advantage of the 30-percent prompt-payment discount. 

(C) The Service Contract Act wage determination in the solicita- 
tion is contrary to law and, thus, so deficient as to render the IFB 
legally defective. 

(D) All bids submitted are nonresponsive. None of the bidders have 
complied with the specifications for pricing proposals in the IFB, 
requiring rejection of the bids in a formally advertised procurement. 

Shortly after CSA filed its protest, Alderson asserted that with the 
possible exception of CSA’s allegation (A), CSA’s protest was un- 
timely filed under our Bid Protest Procedures (4 C.F.R. part 20 
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(1979) ), and that the timely portion was without merit. A few days 
later CSA filed a complaint in the Federal District Court. for the 
District of Columbia, in part to obtain injunctive relief against award 
and performance until our Office could issue a decision. The court 
issued its opinion.and order, denying CSA’s motion for a preliminary 
injunction, and® CSA’ voluntarily dismissed the civil action at that 
point. ’ 

We will determine whether the bases of protest are timely, consider 
the impact. of the court’s*opinion on the preliminary injunction, and 
consider the merits of the timely issues. 


I.’ Timeliness 


A. The Service Contract Act Issue 


CSA contends that the Service Contract Act wage determination in- 
cluded in the solicitation and resultant contract is patently defective 
and in violation of the Service Contract Act, since (1) it does not 
determine prevailing wage rates, (2) it.does not include a provision 
specifying prevailing fringe benefits, (3) it fails to describe any classes 
of service employees, (4) it erroneously establishes a nationwide rate, 
rather than a rate for the localities where the work is to be performed, 
and (5) it does not. reflect consideration of the $8.42 an hour wage 
rate paid Federal employees performing comparable work. 

Alderson argues that CSA should have protested this alleged appar- 
ent impropriety in the IFB prior to bid opening in order to be con- 
sidered timely. In reply, CSA states that Alderson’s argument is 
incorrect in this case because the failure to include a prevailing wage 
determination is a statutory requirement which was only violated 
upon award of the contract. 

In CSA’s view, the illegality did not exist until the contract was 
awarded with the defective determination. Thus, the grounds for pro- 
test did not exist until the contract was awarded and the protest filed 
within 10 days after contract award is timely under 4 C.F.R. § 20.2 
(b) (2) (1979). | | 

CSA also notes that our Office has, on prior occasions, recognized 
that protests involving the Service Contract Act present issues of wide- 
spread concern and has held that these issues should be considered on 
the merits as significant issues under 4 C.F.R. § 20.2(c). CSA cites our 
decision in High Voltage Maintenance Corp., 56 Comp. Gen. 160 
(1976) , 76-2 CPD 473, involving a postaward protest of the failure to 
include a wage determination. There, we noted that the protest was un- 
timely but we resolved the issue on the merits because it was significant. 
Here CSA believes that the issue—whether a wage determination that 

merely specifies the minimum wage rate constitutes a valid wage deter- 
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mination—is a significant issue of widespread ‘interest to the procure- 
ment community, and this’ isstie has not been considered ‘in ‘prior 
decisions by our Office. Further, CSA contends that, citing 2-Sys- 
tems, Inc., B-185724, Dec. 8, 1976, 76-2 CPD 466, the protest 
raises a question of congressional intent: is the Department’ of Labor 
acting in accordance with Congress’ intent in amending the SCA ? 

First, regarding CSA’s contention that its basis of protest is against 
the award impropriety, not the solicitation impropriety, in JDL Gen- 
eral Contractors & Associates—Request for Reconsideration, B-183415, 
June 6, 1975, 75-1 CPD 344, we considered a similar contention. There, 
the protester objected to certain specifications as being unduly re- 
strictive but it did not protest. prior to bid opening, so that in our 
initial decision we declined to consider the matter on the merits since 
we considered the protest to be untimely. On reconsideration, the pro- 
tester indicated that it was not objecting to the bid opening, but to the 
award. We disagreed, however, and affirmed the earlier decision since 
the alleged impropriety was apparent from the solicitation ; therefore, 
the protest must have been filed prior to bid opening. The instant 
situation is essentially the same. Here, the alleged impropriety—the 
defective wage determination—should have been apparent from the 
solicitation. In this, cireumstance, our Bid Protest Procedures, 4 
C.F.R. § 20.2(b)(1) (1979), require that the protest must be filed 
prior to bid opening to be timely. Bucks County Association for the 
Blind, B~194957, June 28, 1979, 79-1 CPD 471. In our view, adopting 
CSA's position would completely undermine the necessary require- 
ment that patent solicitation improprieties be protested prior to the 
revelation of the competitive standings of bidders on formally ad- 
vertised procurements. Accordingly, this aspect of the protest is 
untimely. 

Second, CSA argues that this basis of protest raises a significant 
issue and should be considered on the merits. We disagree. CSA’s con- 
tention—that it is significant because in High Voltage Maintenance 
Corp., supra, we viewed the lack of a wage determination as a sig- 
nificant issue—must fail since we have also held that where the merits 
of a protest involve an issue whieh has been considered in previous 
decisions, that issue is not significant within the meaning of 4 C.F.R. 
§ 20.2(c) (1979). The Public Research. Institute of the Center for 
Naval Analyses of the University of Rochester, B-187639, August 15, 
1977; 77-2 CPD 116, affirmed, November 23, 1977, 77-2 CPD 395. 
Similarly, CSA’s contention—that the Department of Labor’s wage 
determination was not in accord with congressional intent—must. fail 
because this matter has been the subject of detailed consideration and 
review by: this Office, the courts, the executive branch, and the Con- 
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gress. See The Cage.Company of Abilene, Inc., 57 Comp. Gen. 549 
(1978), 78-1 CPD 480, where we recognized that the Department of 
Labor’s practice of basing wage rates on wide geographic areas when 
the place of performance is not known is not clearly contrary to the 
Service Contract Act. 

Accordingly, this basis of protest does not raise a significant issue. 


B. The Unbalanced Bid Issue 

CSA contends that the IFB’s estiatmed quantities are only esti- 
mates from the prior year’s IFB rounded off and some of them vary 
substantially from the actual quantities ordered under the prior year’s 
contract. It appears to CSA that the ICC not only did not utilize or 
consider prior experience, it had no idea what the last year’s orders 
had been. In sum, CSA argues that the estimated quantities did not 
reflect consideration of all relevant information reasonakly available 
to the ICC and that actual quantities or better estimates may reveal 
that CSA submitted the low bid. Next, CSA contends that Alderson’s 
bid based on an excessive 30-percent prompt-payment discount is in 
effect an unbalanced bid since, unless the ICC can earn the discount at 
least half of the time, CSA’s bid would have resulted in a lower cost 
to the Government. 

Alderson contends that this aspect of CSA’s protest filed after bid 
opening is untimely because the availability of the prompt-payment 
discount and estimated quantities were apparent in the IFB. Further, 
Alderson argues that there is no reason to expect that the ICC will 
purchase more paper transcripts than it projected in the solicitation, 
and in fiscal year 1979 Alderson provided a prompt-payment discount 
of 2 percent for payment within 20 days and, in virtually every case, 
the ICC paid within the 20-day period and obtained the discount. It 
is Alderson’s expectation that the same will be true of the present 
contract and that the offered discount of 30 percent wil! always be 
taken by the ICC. Accordingly, in Alderson’s view, there is no sub- 
stantial doubt that the bid of Alderson will result in the lowest cost 
to the Government. 

In reply, CSA states that the inadequacy of the quantity estimates 
provided in the IFB was not known until CSA obtained figures show- 
ing the agency’s actual experience under the prior year’s contract, 
which was not available to CSA prior to bid opening. CSA obtained 
the information by a Freedom of Information Act request, and CSA 
states that it timely protested the inadequacy of the estimates follow- 
ing receipt of this information. 

Since CSA’s protest against the adequacy of the disclosed quantities 
is based on material outside the solicitation and since CSA protested 
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within 10 days of receipt of that material, we cannot conclude that its 
protest is untimely. 

However, regarding Alderson’s 30-percent discount, if CSA’s pro- 
test is essentially against the IF'B’s unrestricted prompt-payment dis- 
count, then it is based on information contained in the solicitation; 
since that aspect of the protest was not filed prior to bid opening, it is 
untimely under section 20.2(b) (1) of our Bid Protest Procedures and 
will not be considered. If CSA/’s protest is that Alderson’s bid is non- 
responsive and, therefore, timely, it is without merit since the IFB 
did not restrict the maximum prompt-payment discount. We trust, 
however, that the ICC will make a reasonable effort to obtain the dis- 
count in every instance, 


C. The Rejection: of Ali Bids Issue 


CSA notes that the IFB contained a note entitled “Pertains to 
CLIN No.’s (C) & (D) 0001 & 0002,” which in text referred to items 
“(A) 0001 thru 0006-and (B) 0001 thru 0002.” CSA argues that since 
all bidders based their bids on the assumption that this provision in 
the IFB was intended to apply to “(C) & (D)” not “(A) & (B),” all 
bids are nonresponsive. 

Alderson notes that it was obvious that the note was ambiguous; 
however, the intent was unambiguous and the bids submitted clearly 
demonstrate that all bidders were aware of the intent and none, in- 
cluding CSA, was misled. In Alderson’s view, CSA’s protest in this 
regard is not timely filed. 

If CSA’s protest on this point relates to an apparent solicitation 
impropriety, then it is untimely and will not be considered since its 
protest was not filed prior to bid opening. If CSA’s protest is that 
the IFB provision mentioning “(A) and (B)” actually meant “(A) 
& (B)” not “(C) & (D),” thus rendering all bids, including CSA’s, 
nonresponsive, the protest basis is without merit since the intent was, 
in our view, obvious. 


II. The Effect of the Court’s Opinion on the Preliminary Injunction 


CSA notes that a decision to deny a motion for a preliminary in- 
junction is, by its nature, interlocutory and provisional; it is not a 
decision on the merits of the case. In CSA’s view, the court’s decision 
on CSA’s motion for a preliminary injunction did not resolve the 
issues raised in this protest and should have no effect on our resolution 
of this protest. 

The ICC notes that the judge listened to extensive oral argument 
and considered the extensive briefs, all of which were identical to 
papers filed with GAO in this protest, and it was the’court’s judgment 
that CSA had no likelihood of succeeding on the merits. 
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While we recognize that the court’s ruling on the preliminary in- 
junction is not a final resolution of the matter, we believe that it is 
appropriate for our Office to consider the court’s findings and views. 


III. Did Alderson’s Bid Violate the FACA? 


CSA essentially contends that the FACA requires that rates charged 
by contractors for copies of transcripts of agency proceedings shall 
represent the actual cost of duplication and the Alderson bid price, 
$0.75 per page, exceeds this limitation, thus violating the FACA. 

Alderson contends that CSA has misconstrued the act which does 
not require that contractors charge only the actual cost of duplication. 
In addition, Alderson notes that the ICC has installed a copying 
machine in its docket room. For a charge of as little as $0.10 per page 
any person may make a copy of any page of transcript desired. Fur- 
ther, Alderson states that the ICC exceeds the requirements of the 
FACA since the ICC has chosen to impose no charge for retrieving 
transcripts for the public. 

Initially, the ICC refers to section 11(a) of the act, which provides 
that “agencies and advisory committees shall make available to any 
person, at actual cost of duplication, copies of transcripts * * *.” 
From this language, the ICC contends that the FACA’s restrictions 
apply only to the Government; therefore, the Government must not 
charge the public more than the actual cost of duplicating but the act 
does not prohibit a contractor from charging more than the actual 
cost of duplication. 

Next, the ICC notes that both Alderson’s public charge of $0.75 per 
page and CSA’s public charge of $0.55 per page exceeded prices which 
they were going to charge the Government. 

Finally, the ICC notes that transcripts are immediately available 
in the ICC’s public reference rooms for review at no charge or for 
copying by the public on reproduction machines provided at a charge 
of $0.10 or $0.25 per page or a microfiche chip can be obtained for $0.25 
per frame containing approximately 60 single pages. In addition, the 
ICC states that the public can request that the ICC provide copies of 
transcripts at $0.10 per page under the Freedom of Information Act. 

In reply, CSA argues that, regardless of the alternative sources for 
obtaining copies, a contractor may not charge a rate for copies in 
excess of the actual cost of duplication. In CSA’s view, the legislative 
history of FACA clearly indicates that Congress intended the act’s 
price limitation to be applicable to contractors. CSA relies primarily 
on this passage from the Senate Report accompanying the bill which 
resulted in the FACA: 
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The problems of a citizen being able to obtain a copy of agency transcripts at 
a reasonable expense has been a perennial complaint * * *. Agencies have tradi- 
tionally made contracts with stenographic services which contain strong prohibi- 
tions against duplication, but little if any restrictions against the purchase of 
such transcripts from the contractor at the commercial rate—which in nearly all 
cases is prohibitory to average persons. 

Stenographic services say they need this protection in order to make a profit 
on the extension of their services. Complainants say that they are deprived of 
their rights to know and to obtain due process of law when they are not allowed 
to copy public records of proceedings at the cost of duplication. 

S. 2064 resolved this issue in favor of the average citizen, and, with certain 
minor modifications, the requirements of transcript availability have been in- 
cluded here. {Italic supplied.] S. Rep. No. 92-1098, 92d Cong., 2d Sess. (1972). 


CSA also states that, regarding other agencies, there is a wide dis- 
parity in the prices charged for copies sold to the public; therefore, at 
a minimum, the confusion regarding applicability of FACA to con- 
tractors should be clarified. 

When considering CSA’s likelihood of success on the merits of this 
issue, the court concluded that CSA’s argument was “without merit” 
because (1) the FACA requires Federal agencies to make available 
to any person, at actual cost of duplication, copies of transcripts of 
agency proceedings; the act, however, does not impose a similar re- 
quirement on a private contractor that furnishes reporting services to 
a Federal agency, and (2) all ICC transcripts delivered during fiscal 
year 1980 will automatically become part of the public record and will 
be available to the public at the actual cost of duplication. Under 
these circumstances, the court concluded that the ICC met the re- 
quirements of the FACA. 

We have carefully considered the arguments of the parties and 
the court’s rationale, which we find persuasive. We conclude that 
the ICC’s award based on the Alderson bid did not violate FACA. 
We have held that the act does not require any particular procedure 
on the part of agencies contracting for reporting services, so long as 
the public is adequately protected against paying unreasonably high 
prices for duplicating services. In this connection, we have recognized 
that such cost may include a reasonable factor for overhead and profit. 
Hoover Reporting Company, Inc., B-185261, July 30, 1976, 76-2 CPD 
102, and decisions cited therein. Here, the ICC has not found the 
contractor’s prices for public copies to be unreasonable and the record 
before us provides no basis for our Office to so conclude. 

Moreover, as a practical matter, the public can obtain a copy of any 
public record from the ICC for $0.10 per page or from Alderson for 
$0.75 per page as it freely elects. We can see no problem with that 
choice being available to the public. Accordingly, we concur with the 
court in finding this aspect of CSA’s protest without merit. 
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IV. Were the IFB’s Estimated Quantities Reasonable? 


As mentioned above, CSA contends that the ICC merely rounded 
off the estimated quantities in last year’s IFB and did not consider 
the actual orders under that prior contract in establishing the esti- 
mated quantities for the instant solicitation. 

In response, the ICC reports that actual figures for the prior fiscal 
year had an insignificant bearing on the new estimates and data re- 
ceived from the Chief Administrative Law Judge of the Commission 
were more significant. The ICC reports that the current estimates were 
based on the number of anticipated hearings, procedural changes and 
a fundamental change in the ICC’s operating procedures for public 
reference rooms, whereby microfiche, rather than single paper, copies 
are to be used for the public record. This reportedly means that there 
will be a decrease in the estimated amount of paper copies for certain 
service categories, rendering actual 1979 data in those categories ir- 
relevant. The ICC notes that all bidders were provided with the same 
estimates and offered prices based on them; no bidder had or received 
any special advantages, insights or data from the ICC with regard 
to estimated needs. 

In reply, CSA contends that an examination and comparison of 
estimates in the subject IFB and in the IFB for the prior year in- 
dicates that the total numbers of paper and microfiche copies were 
comparable to the number of copies estimated for the prior year. Thus, 
the quantity estimates in the solicitation are no more than an ad hoc 
percentage increase over the past year’s guesses without any review of 
actual experience. 

When considering CSA’s likelihood of success on the merits of this 
issue, the court found that CSA’s argument was “without merit” be- 
cause (1) the facts disclose that the ICC’s estimates did not violate 
the Federal Procurement Regulations (FPR), and (2) the ICC pro- 
vided prospective contractors with estimates of the requirements under 
the contract based on the number of hearings anticipated by the ICC, 
recent changes in its operating procedure, and its actual requirements 
during the previous fiscal year. 

We have carefully examined the arguments of the parties, the nu- 
merous decisions cited by CSA, and the court’s opinion and we must 
conclude that, while the similarity between quantities in the current 
IFB and last year’s IFB is striking in 8 of the 14 categories, that cir- 
cumstance alone does not establish CSA’s point. Instead, the entire 
record seems to indicate that ICC procurement officials acted in good 
faith and used the best information available to formulate estimated 
quantities in a rapidly shifting environment. We have no basis to con- 
clude that procurement regulations were violated here. 

Protest denied. 








——a 
———— 
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[B-197531] 


Contracts—Specifications—Deviations—Preprinted Terms, etc.— 
“Waiver of Preprinted Information” Clause Effect 


Low bid containing bidder’s preprinted standard commercial terms and condi- 
tions, which are at variance with requirements of invitation for bids (IFB), 
may be considered for award in view of inclusion in IFB of “Waiver of Pre- 
printed Information” clause which permits disregarding of preprinted informa- 
tion under conditions applicable here. However, General Accounting Office rec- 
ommends clause not be utilized in future as it constitutes arbitrary convention 
which permits ignoring elear language of bid. 


Matter of: Dohrmann Division, Envirotech Corporation, March 27, 
1980: 


The Department of the Navy, Naval Regional Contracting Office, 
Washington, D.C., has requested an advance decision regarding the 
acceptability of the low bid of Dohrmann Division, Envirotech Cor- 
poration (Dohrmann), submitted in response to invitation for bids 
(IFB) No. N00600-80-B-0378. 

The IFB was for one microcoulometric titrating system to be used 
to evaluate and certify atmospheres of manned deep submergence ve- 
hicles. The specifications required either Dohrmann components, 
Antek Instruments, Inc., components or equal be furnished. 

While the IFB did not require the submission of descriptive litera- 
ture, it did contain the following clause : 

WAIVER OF PREPRINTED INFORMATION. Signature on the Invitation 
for Bids constitutes a waiver of preprinted terms and conditions appearing on 
any company letterhead or other document submitted with the bid unless the 


bidder states in either handwritten or typewritten form that such preprinted 
terms and conditions apply to his bid. 


Dohrmann submitted with its bid eight brochures describing its 
equipment and a page of clauses entitled “Standard Conditions of 
Sale.” The technical brochures submitted with the bid present no con- 
troversy as they show compliance with the specifications. However, 
the “Standard Conditions of Sale,” which appear to be Dohrmann’s 
standard commercial terms, are at variance with numerous terms and 
conditions of the IFB and, if considered part of Dohrmann’s bid, 
would render the bid nonresponsive. 

The Navy requests our decision as to whether the bid of Dohrmann 
is acceptable under the “Waiver of Preprinted Information” clause. 
The Navy states it is unclear as to the proper disposition of Dohr- 
mann’s bid because of two decisions of our Office, which it views as 
reaching conflicting results. 

In 49 Comp. Gen. 851 (1970), we made the following statement at 
page 852: 

Award of a contract pursuant to formal advertising may be made under 10 
U.S.C. 2305(c) only to the low responsible bidder whose bid conforms to the 


invitation. We do not believe that statutory requirement may be negated by a 
regulatory provision, such as Armed Services Procurement Regulation 2-202.5 
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(£), which presumes a bid to conform or be unqualified where the intent of the 
bidder is ambiguous. Cf. B-166284, May 21, 1969. Nor do we believe that the 
invitation for bids may establish any arbitrary conventions which provide that 
the clear language of the bid will be ignored unless presented in a particular 
form. 


The above reasoning expresses disapproval of the type of waiver 
clause employed here. However, 49 Comp. Gen., swpra, was a recon- 
sideration of B-169057, April 23, 1970, wherein we noted the solicita- 
tion contained the “Waiver of Preprinted Information” clause and 
concluded “We feel this clause lends substantial weight to the holding 
here that the mere transmission of catalog information, with nothing 
more, is not fatal to the consideration of the bid.” 

The other decision which gives the Navy concern is Searle CT Sys- 
tems, B-191307, June 13, 1978, 78-1 CPD 433. In Searle, a bidder sub- 
mitted a cover letter with its bid, the reverse side of which contained 
preprinted terms and conditions varying the terms of the solicitation. 
We found the bid to be nonresponsive because the bidder had incor- 
porated by reference at least one of the preprinted terms limiting its 
liability. However, the decision appears to imply to the Navy that if 
the bidder’s standard terms had not been altered in violation of the 
waiver clause, the clause would have been for application. 

We believe these two decisions can be reconciled. In 49 Comp. Gen., 
supra, we were attempting to clear away confusion in the procurement 
community respecting our Office’s position concerning unsolicited de- 
scriptive literature and state our basic belief that arbitrary conven- 
tions should not be included in solicitations which permit the ignoring 
of the clear language of a bid. Therefore, we indicated that we did not 
believe clauses such as the “Waiver of Preprinted Information” should 
be included in solicitations as they tend to undermine the mandate of 
10 U.S.C. § 2305(c). 

We did refer to the waiver clause in Searle. We did not consider if 
waiver would have been proper. That was unnecessary since we found 
that certain waiver requirements in the clause were not present in the 
bid in question and we ruled that the bid was nonresponsive for the 
reason stated above. 

As indicated above, we have reservations about using the clause in 
solicitations. However, once the clause has been inserted in a solicita- 
tion and bids have been received under the solicitation, we believe it 
would be inappropriate to disregard the clause in the evaluation of 
bids. See our secondary reliance upon the clause in B-169057, supra. 

Accordingly, while we recommend the clause not be used in the fu- 
ture, we have no objection to consideration of Dohrmann’s bid for 
award, since under the clause, the offending preprinted terms and con- 
ditions can be waived. 








IE 
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[B-194865] 


Contracts—Protests—Timeliness—Adverse Action Basis Determi- 
nation—Resolicitation of Protested Procurement—Notice to Pro- 
tester Status 


Issuance of new solicitation after firm’ protests to agency cancellation of prior 
solicitation is not adverse agency action on protest where protester may reason- 
ably believe protest is still under active consideration. 


Bids—Estimates of Government—Reasonableness—Statutory Re- 
strictions 


Protest by low bidder against reasonableness of Government estimate is denied 
where agency reviewed estimate pursuant to protester’s objections and provided 
reasonable explanations supporting the estimate. Despite several revisions in- 
creasing the estimate, low bid still exceeded awardable range allowed by 33 
U.S.C. 624° (1976). Accordingly, the invitation for bids was properly canceled 
pursuant to the statute. 


Bids—Estimates of Government—Revision—Reasonableness— 
After Cancellation for Price Unreasonableness 


Protester’s allegation that, in order to make award, agency improperly increased 
its estimate from that of prior procurement canceled due to unreasonable bids is 
rejected where agency explains that increase reflects fuel costs, which increased 
100 percent over the 8-months period and inconsistencies in protester’s bidding 
pattern indicate that protester’s bid, may not have been correct. 


Matter of : Cottrell Engineering Corporation, March 28, 1980: 

Cottrell Engineering Corporation protests the rejection of its bid 
under invitation for bids DACW54-79-B-0007, issued by the Army 
Corps of Engineers, Wilmington District and the resolicitation of the 
procurement under IFB DACW54-79-B-0021 and IFB DACW54- 
79-B-0029. 

On November 16, 1978, the Army issued the first IFB for mainte- 
nance dredging at Hancock Creek, North Carolina. Cottrell was the 
low bidder, with a price of $244,200 and the only other bid submitted 
was for $395,800. However, Cottrell’s price exceeded the Government 
estimate of $176,807 by $67,393, or 38.1 percent. Because all bids ex- 
ceeded the Government estimate by more than 25 percent, they were 
rejected as required by 33 U.S.C. § 624 (1976). 

Cottrell timely protested to the Army, alleging that the Govern- 
ment estimate was unreasonable. Cottrell subsequently submitted its 
bid calculations and two letters detailing the items of the Govern- 
ment estimate with which it disagreed. After consideration of the 
data submitted by Cottrell, on March 26, 1976, the Army increased 
its estimate to $192,947, or 26.6 percent below Cottrell’s bid. As Cot- 
trell’s bid was still more than 25 percent in excess of the revised Gov- 
ernment estimate, the Army denied Cottrell’s protest. Cottrell was 
so informed by telephone on April 30 and by letter of May 1, Cot- 
trell protestsd to this Office on May 14. 
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Meanwhile, on April 16, the Army readvertised the dredging work 
under IFB DACW54-79-B-0021. Again, the low bid exceeded the 
Government estimate by more than 25 percent and all bids were 
rejected. 

A third solicitation for the dredging work was issued. Bid open- 
ing was postponed pending disposition of Cottrell’s protest with 
GAO. However, because of the urgent need for the work, the Army 
decided to negotiate award of the contract pursuant to Defense Ac- 
quisition Regulation § 3-215.1. Cottrell and another firm submitted 
offers of $244,200 and $234,800, respectively. Both offers were within 
25 percent of the $232,128 Government estimate for this solicitation. 
The Army awarded the contract to J. M. Furr Landscaping Con- 
tractor, Inc., the low offeror. 

The Army argues that the protest: to this Office involving the first 
IFB is untimely because it was not filed within 10 days of notice of 
initial adverse agency action concerning the protest to the agency. 
4 C.F.R. § 20.2(a) (1979). The Army believes that upon receipt of 
the second IFB dated April 16, Cottrell should have known that not- 
withstanding its protest the Corps did not intend to make award 
under the first IF'B, and that in effect its protest to the agency was 
denied. Therefore, the Army believes, Cottrell’s protest filed with this 
Office on May 14 is untimely. 

Notice of cancellation of a solicitation or in appropriate circum- 
stances the issuance of a new solicitation after cancellation of an 
earlier one may be the basis for protest, beginning the 10-day period 
for filing the protest. See Strati Systems, B-193061, February 27, 1979, 
79-1 CPD 135. Once a protest is filed with the agency, however, the 
subsequent issuance of a new solicitation may or may not constitute 
adverse agency action on the protest, depending on the circumstances. 
On the one hand, the protester, upon receipt of a new solicitation, may 
have no reason to believe that the agency is further considering the 
protest. On the other hand, the protester may well be justified in 
believing the agency is still actively considering the protest and that 
the new solicitation was issued to cope with the possibility that the 
protest would be denied. In the latter case, the adverse action will be 
the agency’s opening of bids or consideration of proposals rather than 
issuance of the solicitation. General Leasing Corporation—Recon- 
sideration, B-193527, March 9, 1979, 79-1 CPD 170; Wakmann Watch 
Company, Inc., B-187335, January 28, 1977, 77-1 CPD 72. 

Here, Cottrell filed a timely initial protest with the procuring 
agency regarding the validity of the Government estimate and it 
did not construe the mere issuance of a new solicitation, which reduced 
the scope of work, as adverse to its objections to the original Govern- 
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ment estimate. Under these circumstances, it was not unreasonable for 
Cottrell to expect prior to bid opening that the Army would make 
a more direct response to its specific protest. Indeed, the agency did 
ultimately respond directly to Cottrell’s objection prior to the second 
bid opening. Accordingly, we view Cottrell’s protest to this Office, 
filed within 10 days of learning the agency had denied its protest, «s 
timely. Furthermore, Cottrell’s protests of the second and third IFBs 
are based on the cancellation of the first IFB, and therefore are timely 
also. 

Cottrell contends that the Government estimate for the first solicita- 
tion was unreasonably low. For the most part, the protester disagrees 
with the Army’s estimated production rates for the various portions 
of the work. The record shows that the Army carefully reviewed its 
estimate pursuant to Cottrell’s objections, providing reasonable ex- 
planations supporting the estimate. For example, the Army states that 
there is no basis or precedent for Cottrell’s allegation that production 
would be reduced because the work is on a military reservation. The 
Army believes production should be higher because public activities 
are reduced and construction can proceed unhindered. Furthermore, 
the Army defends its production rate of 92 cubic yards per hour as a 


. well-established value for hard digging. It adds that this rate is based 


on extensive field operations, manufacturers’ suggested production 
rates and the calculated book rate for hard digging. 

The Army did change its estimate to reflect increases in the time 
required to transfer the dredge and to construct the dikes. A revised 
estimate was developed, but Cottrell’s low bid still exceeded the award- 
able range prescribed by 33 U.S.C. § 624. In light of the Army’s 
thorough review and supporting evidence, we cannot say that the 
revised estimate was unreasonable. Therefore, we view the IFB as 
properly canceled pursuant to the statute. See OKC Dredging, Inc., 
B-189507, January 18, 1978, 78-1 CPD 44. 

Cottrell also argues that the Army increased its estimate 19 percent 
over 3 months in order to make an award. The protester contends that 
inflation cannot account for that great an increase, and therefore the 
first estimate must have been incorrect. Cottrell apparently is com- 
paring the estimates for the second and third IFBs, which actually 
differed by 22 percent. The Army explains that the estimates for these 
solicitations cannot be compared because the scope of work was de- 
creased for the second solicitation. The first and third solicitations 
were identical. The 19 percent increase between the estimates for the 
first and third solicitations occurred over a period of 8 months. The 
Army states that the increase was not due to correction of errors in the 
original estimate, but rather that it reflects fuel costs, which increased 
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100 percent over the 8 month period. Furthermore, the Army points out 
that Cottrell’s bid on the third IFB must have provided for these cost 
increases, and therefore its first bid, at the same price, must have been 
inflated. We note that Cottrell’s bid for the reduced scope of work in 
the second IFB was over $40,000 more than its bids for the first and 
third IFBs. Thus, while we may not be entirely convinced by the 
Army’s arguments, Cottrell’s inconsistent bidding does not support 
its position that its bids were calculated correctly. Accordingly, we 
cannot say that the Army’s position is unreasonable. 

Finally, Cottrell contends that despite the 25 percent limitation of 
33 U.S.C. § 624, it could have received the award when its bid was 
only 26.6 percent above the revised estimate. The pertinent regulations 
provide that a bid that exceeds the Government estimate by more than 
25 percent may be accepted tf it is determined that the Government 
estimate is too low and should be corrected. Engineering Regulation 
1180-1-1, § 1-372(h). [Italic supplied.] The Army’s corrections of the 
estimate under this regulation must bring the bid within 25 percent 
of the revised estimate in order for the bid to be acceptable. The record 
shows that the Army carefully reevaluated its estimate and we cannot 
say that the Army was unreasonable in increasing it only to the extent 
it did. As Cottrell’s bid still was not within 25 percent of the estimate, 
it could not be accepted. Durocher Dock and Dredge, Inc., B-189704, 
March 29, 1978, 78-1 CPD 241. 

The protest is denied. 


[B-156591] 


Leaves of Absence—Annual—Accrual—Maximum Limitation— 
Establishment—Reemployment Under Lower Leave Ceiling 


An employee who had a 45-day annual leave ceiling left the Federal service 
and received a lump sum payment. Upon re-entry into Federal service, 3 years 
later, the employee’s annual leave ceiling is established at 30 days since he had 
used all of his previous 45 days of annual leave. 


Matter of: Walter A. Radeloff—Annual Leave Ceiling, March 31, 
1980: 


Mr. Walter A. Radeloff appeals our Claims Division Settlement, 
Z-2817694, dated November 15, 1979, which denied his claim to be 
given an annual leave ceiling of 45 days upon his reinstatement with 
the Government. 

Mr. Radeloff served overseas from 1959-1962 and thus had a maxi- 
mum annual leave ceiling of 45 days. He transferred to the United 
States and served with the Atomic Energy Commission. At the time 
of his transfer, Mr. Radeloff’s annual leave ceiling was 45 days and 

it remained at 45 days until he separated from the Federal service 
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in 1966. At that time, Mr. Radeloff received a lump sum payment for 
his unused annual leave. Mr. Radeloff re-entered Federal service in 
1969 at which time his leave ceiling was set at 30 days. 

Mr. Radeloff believes that his leave ceiling should have been set at 
45 days upon re-entry into Federal service for the following reasons. 
His argument is that lump sum payment of leave is not usage as 
applied by Chapter 630 of the Federal Personnel Manual. Therefore, 
since he had never “used” his annual leave his ceiling should be set 
at 45 days. We disagree with Mr. Radeloff’s contention. 

After Mr. Radeloff received his lump sum payment in 1966, he 
lost his right to have that leave recredited to him as soon as the period 
covered by the lump sum expired. See 5 U.S.C. § 6306 (1976). After 
the period covered by the lump sum expired, Mr. Radeloff had re- 
ceived his full entitlement for his annual leave. 

In other words, at that time, he had “used” his annual leave and 
his leave accumulation was liquidated. 5 U.S.C. § 5551(a). When 
he re-entered Federal service, he became subject to the 30 day ceiling 
and he had no right to have the 45 day ceiling reinstated. 

Accordingly, our Claims Division settlement is upheld. 


[B-193787] 


Station Allowances—Military Personnel—Temporary Lodgings— 
Dependents’ Relocation Overseas—Member’s Change to Restricted 
Duty 


Where a member of the uniformed services lives with his dependents in the 
vicinity of his duty station outside the United States and the duty station is 
reclassified from nonrestricted to restricted, thereby requiring the dependents 
to be relocated to a designated place outside the United States or in Hawaii 
or Alaska, the Joint Travel Regulations may be amended to provide the mem- 
ber a temporary lodging allowance for his dependents at the new designated 
location. To the extent this conflicts with 50 Comp. Gen. 83, that decision will 
no longer be followed. 


Matter of : Temporary Lodging Allowance, March 31, 1980: 

The issue is whether in our decision, Station Housing and Cost-of- 
Living Allowances (Station Housing), B-193787, February 5, 1979, 
we intended to allow for the payment of a temporary lodging allow- 
ance (TLA) to a member for his dependents when the dependents, 
who are residing in the vicinity of a member’s duty station, are re- 
located incident to the member’s duty station being declared a re- 
stricted area. For the following reasons TLA may be paid in the 
above circumstances. 

The issue was raised by letter of March 22, 1979, from the Assis- 
tant Secretary of the Navy (Manpower, Reserve Affairs and 
Logistics). 
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In our decision Station Housing, we were asked to decide the pro- 
priety of amending the Joint Travel Regulations (JTR) to provide 
for the payment of station housing and cost-of-living allowances to 
members for their dependents who were relocated under 37 U.S.C. 
406(h) (1976) to a designated place outside the United States or in 
Hawaii or Alaska incident to the reclassification of the members’ 
duty station from an unrestricted area to a restricted area. There we 
stated that in the described circumstances appropriate allowances 
under 37 U.S.C. 405 (1976) may be paid. Since TLA, as well as over- 
seas housing and cost-of-living allowances are paid under 37 U.S.C. 
405, the question is whether the phrase “appropriate allowances under 
87 U.S.C. 405” includes the payment of TLA. 

Section 405 of title 37, United States Code (1976), the Statute 
authorizing station allowances, is a broadly written statute which 
provides for increased cost-of-living allowances, as authorized by the 
Secretaries concerned, incident to a duty assignment outside the 
United States. Station allowances prescribed under 37 U.S.C. 405 
include: (1) housing and cost-of-living allowances, (2) interim hous- 
ing allowances, and (3) TLA. See Lieutenant Colonel Charles D. 
Robinson, 56 Comp. Gen. 525, 526 (1977) and 1 JTR para. M 4300-4. 

The purpose of TLA is to partially reimburse a member for the 
more than normal expenses incurred during occupancy of hotels or 
hotel-like accommodations and expenses of meals obtained as a direct 
result of use of temporary lodgings which do not have facilities for 
preparing and consuming meals. 1 JTR para. M4303-1. Temporary 
lodging allowances are payable when a member, his dependents, or 
both, are required to and do occupy hotel or hotel-like accommoda- 
tions at personal expense. 1 JTR para. M4303-2a. 

In 50 Comp. Gen. 83 (1970) we were asked to decide whether the 
Joint Travel Regulations could be amended to authorize TLA in a 
situation similar to the one decided in Station Housing. In that deci- 
sion, however, the dependents were authorized advance return to the 
United States under 37 U.S.C. 406(e) and (h). We have often stated 
that a temporary lodging allowance is a permanent station allowance, 
not a transportation allowance, and therefore is payable only as a con- 
sequence of change of permanent station orders. See 49 Comp. Gen. 
299 (1969). Relying upon this premise in 50 Comp. Gen. 83, we disal- 
lowed the payment of TLA since 37 U.S.C. 406(e) and (h) only. pro- 
vide for the payment of transportation allowances and nothing else. 

As is stated above, however, in Station Housing, we held that a 
member whose dependents were relocated under 37 U.S.C. 406(h) 
would be entitled to receive allowances under 37 U.S.C. 405. Thus, not- 
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withstanding our decision in 50 Comp. Gen. 83, we extended the pay- 
ment of station allowances to people who are relocated under 37 U.S.C. 
406(h). In reaching our decision in Station Housing, we recognized 
that whenever a duty station is reclassified and dependents are relo- 
cated to a designated location away from the duty station the member 
incurs the same expenses for his dependents as if he and his depend- 
ents moved to a new duty station incident to a permanent change of 
station. Since the member incurs the same expenses as if he and his 
dependents moved to a new duty station incident to a permanent 
change of station the member may be authorized the same station 
allowances. Following that reasoning, since TLA is a station allow- 
ance and since we have extended other station allowances to move- 
ments ordered under 37 U.S.C. 406(h), it appears TLA could also be 
authorized in such circumstances, 

Moreover, although generally in the past we have held that TLA is 
payable only as a consequence of a permanent change of station, it is 
also payable in other circumstances. This includes when a member, for 
reasons beyond his control, must vacate permanent quarters in the 
vicinity of his permanent duty station and use commercial establish- 
ments and accommodations while seeking other permanent quarters 
or pending reoccupancy of the permanent quarters formerly occupied. 
1 JTR M4303-1, item 2. See: Sergeant Herman Mitchell, Jr., 55 Comp. 
Gen. 1440 (1976). 

In consideration of the above it is now our view that 37 U.S.C. 405 
is broad enough to support a carefully drawn regulation which would 
provide for the payment of TLA where the member’s duty station does 
not change but is reclassified from a nonrestricted area to a restricted 
one. Accordingly, the regulations may be amended to authorize TLA 
when dependents are living with the member in the vicinity of his duty 
station and are relocated to a designated place outside the United 
States or in Hawaii or Alaska incident to a reclassification of the mem- 
ber’s duty station. 

To the extent this conflicts with 50 Comp. Gen. 83, that decision will 
no longer be followed. 


[B-195827] 


Contracts—Negotiation—Conflict of Interest Prohibitions—Orga- 
nizational—Agency Responsibilities—Medical Monitoring Services 


Determination that an award to particular firm would result in an organizational 
conflict of interest must be made by procuring activity, with which lies the re- 
sponsibility for balancing Government’s competing interests in preventing bias in 
performance of contract and awarding contract that will best serve Government’s 
needs to the most qualified firm. 
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Contracts — Negotiation — Competition — Exclusion of Other 
Firms—Exclusion on Basis of Conflict of Interest—Reasonableness 
of Determination 


Agency policy of not contracting with manufacturers of cardiac pacemakers or 
their affiliates for followup monitoring is reasonable. Because the health and 
safety of the patient is critically affected, complete objectivity in performance of 
pacemaker monitoring contract is necessary. 


Matter of: Cardiocare, a division of Medtronic, Inc., March 31, 
1980: 

Cardiocare, a division of Medtronic, Inc. (Cardiocare), protests 
the refusal of the Veterans Administration (VA) to consider the pro- 
posal it submitted under solicitation No. M2-Q70-79. The solicitation 
was for the monitoring of cardiac pacemakers implanted in VA hos- 
pital patients. 

The protested solicitation was issued on March 15, 1979, by the VA’s 
Marketing Division for Medical Equipment. Cardiocare soon there- 
after submitted its proposal. However, the VA did not make a final 
decision to exclude Cardiocare until July 31, 1979. On that date, the 
VA’s Director of Supply Service sent a letter to Medtronic, Inc., 
stating the following: 

The proposal of Cardiocare has been carefully considered at various levels of 
the agency, including the Pacemaker Committee. It is our decision that we con- 
tinue our policy of not contracting for follow-up service on pacemakers with the 
manufacturers of these units. It is also our decision that the follow-up monitoring 
will be conducted by an independent agency which will give us an impartial assess- 
ment of the performance of pacemakers supplied by any and all vendors of pace- 
makers. We noted in Cardiocare’s appeal that they offered some services which 
they contend we need and which were not offered by our contract. It is our decision 
that we did not want these services. Therefore, the argument of Cardiocare is 
not persuasive. They state that the purpose of pacemaker surveillance is to evalu-- 
ate the patient and not the product. This view is not acceptable to the VA. It is 
our intention that the monitoring of the patient will be conducted by the physi- 
cians who are treating the patients on behalf of the Veterans Administration, 
not by a third party. Coincidentally, Cardiocare in previous representations 
emphasized the need for keeping surveillance over the pacemaker units, not the 
patient. Since their affiliation with your firm, they have switched their position 


to one of intent to monitor primarily the patient. Again I must emphasize that this 
latter is not the desire of the Veterans Administration. 


Cardiocare states that it received the foregoing letter on August 10, 
1979. By letter dated August 17, 1979, and received by us on August 20, 
1979, Cardiocare protested the Director of Supply Service’s decision. 

Cardiocare contends that the VA’s policy of having the monitoring 
and evaluation of the quality and performance of a pacemaker done by 
companies independent of the manufacturer violates the Federal Pro- 
curement Regulations (FPR). The company alleges that the VA ne- 
gotiated the solicitation in a noncompetitive manner in making an 
award to Pacemaker Diagnostic Clinic of America (PDCA). Cardio- 
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care emphasizes that FPR § 1-3.101(c) (1964 ed. amend 194) pro- 
vides that whenever property or services are procured by naigueleitien, 


proposals shall be solicited from the maximum number of qualified 
sources. In applying its policy as a rigid rule Cardiocare asserts that 
the VA has foreclosed considerations such as quality of service and 
price in determining which companies should be awarded contracts. 
The company believes that, at the very least, physicians at each VA 
hospital should be able to choose the pacemaker monitoring systems 
they desire based on the factors of quality and price. 

With regard to the Director of Supply Service’s reasons given in 
support of the VA policy, Cardiocare claims that while pacemaker 
monitoring does disclose the quality of a pacemaker, the actual pur- 
pose of the monitoring is to evaluate the fuctioning of the heart and 
pacemaker as a system. According to Cardiocare, the monitoring serv- 
ice is merely a routine medical checkup for pacemaker patients and 
that in the vast majority of cases, the problems detected are not related 
to the quality of the pacemaker unit. Furthermore, in Cardiocare’s 
opinion, the policy of barring any company associated with the manu- 
facturer of a pacemaker is unwarranted here in view of Cardiocare’s 
excellent record of providing unbiased and high quality service. 

‘Cardiocare also asserts that there is absolutely no evidence which 
would imply that its relationship with Medtronic, Inc., would ad- 
versely affect the objectivity and accuracy with which it provides its 
pacemaker monitoring service. The company avers that as one of the 
largest pacemaker followup services in the world, it provides both 24- 
hour electrocardiogram monitoring and telephonic followup of pace- 
maker patients. Following telephonic transmission of a patient’s 
electrocardiogram Cardiocare alleges that it analyzes and medically 
reviews, through a staff cardiologist, the EKG report. The report, 
including the underlying data, is then forwarded to the patient’s phy- 
sician. Cardiocare avers, then, that all the data necessary for evaluat- 
ing the function of the pacemaker unit are available to the physician, 
since he receives an actual copy of the EKG strip. Therefore, Cardio- 
care believes that there is no validity to the VA’s concern that Cardio- 
care might be motivated to misinterpret or fail to mention problems 
detected in Medtronic’s pacemakers. 

The VA declares that the Director of Supply Service’s July 31, 1979, 
letter adequately sets forth its position in this matter. Nevertheless, 
the agency states that FPR § 1-3.101(c) is not applicable here because 
the method of procurement involves multiple-award contracting. 
Multiple-award contracts are in the nature of basic agreements as au- 
thorized by FPR § 1-3.410. The VA emphasizes that it was always its 
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intention to arrange for multiple contracts and, although no award 
other than to PDCA has yet been made, potential contractors are being 
evaluated. In this regard, the VA states that it initially expected to 
contract with Cardiocare when the firm was “independent” from Med- 
tronic but that after it was purchased or merged with Medtronic, Inc., 
Cardiocare no longer had the independent status which the VA re- 
quired. In any event, the VA believes that because it contemplates 
multiple-award contracts, such competition as is required by the FPR 
will be obtained. 

PDCA claims that the reasons which the VA has chosen not to 
contract for pacemaker monitoring services with any company which 
has a relationship with a pacemaker manufacturer are in the best in- 
terest of the Government and the VA patients themselves. In PDCA’s 
opinion, the VA is rightfully concerned that the data which it obtains 
are independent data from a contractor who has no relationship with 
a pacemaker manufacturer and upon which data a high degree of reli- 
ance can be placed. With respect to Cardiocare’s argument that it 
provides the underlying data to the physician, PDCA takes the posi- 
tion that a fundamental distinction must be made between the reports 
of the operation of a single pacemaker and the totality of data derived 
from the testing of numerous pacemakers. According to PDCA, the 
VA can detect trends in the operation of a particular make and model 
of pacemaker from an analysis of the latter type of data. PDCA urges 
that data analyzing numerous patients who have been tested must be 
collected and analyzed by an independent company in order to insure 
its validity. 

We have recognized that procuring activities have a legitimate in- 
terest in protecting the Government from the bias that might result 
from awarding a contract to a firm having an organizational conflict 
of interest. See Planning Research Corporation Public Management 
Services, Inc., 55 Comp. Gen. 911 (1976), 76-1 CPD 202. At the same 
time, because it is a general policy of the Federal Government to allow 
all interested qualified parties an opportunity to participate in its 
procurement in order to maximize competition, unless there is a clearly 
supportable reason for excluding a firm, we recognize that a firm 
should not be excluded from competition simply on the basis of a 
theoretical conflict of interest. PRC Computer Center, Inc.; On-Line 
Systems, Inc.; Remote Computing Corporation; Optimum Systems, 
Ine., 55 Comp. Gen. 60 (1975), 75-2 CPD 35. Furthermore, the deter- 
mination as to whether a sufficient possibility exists that an award 
to a particular firm would result in an organizational conflict of interest 
must be made by the procuring activity, with which lies the responsi- 
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bility for balancing the Government’s competing interest in (1) pre- 
venting bias in the performance of certain contracts which would re- 
sult from a conflict of interest, and (2) awarding a contract that will 
best serve the Government’s needs to the most qualified firm. See 
Planning Research Corporation Public Management Services, Inc., 
supra. 

In this case, regardless of whether the monitoring service is charac- 
terized as keeping surveillance over the pacemaker units themselves 
or as checking the medical condition of the patient, it is clear that com- 
plete objectivity is necessary. Since the record shows that Medtronic, 
Inc., supplies 50 percent of the pacemakers used by VA, Cardiocare 
would be placed in the position of having to decide whether its parent 
company’s pacemaker is adequate for VA patients if it were awarded 
a contract. Because the health of the VA patients is so directly in- 
volved, we believe that the VA’s policy not contracting with pace- 
maker manufacturers is reasonable. 

The protest is denied. 


[B-197679] 


Interest—Debts Owed United States—General Rule—Contractual 
v. Noncontractual Debts 


Distinction between contractual debts and those arising from overpayments of 
noncontractual benefits is not relevant in determining whether it is proper to 
charge interest on debts due the Government, pursuant to Federal Claims Col- 
lection Standards. Thus, absent a statute or other rule to the contrary, Veterans 
Administration (VA) has authority to charge interest on equitable theory. that 
creditor is entitled to compensation for detention of his money without regard 
to manner in which obligation arose. 


Federal Claims Collection Act of 1966—Procedure—Standards— 
Agency Implementation—Interest Collection 


Federal Claims Collection Standards do not mandate procedural requirements to 
be followed by agencies in charging interest on delinquent debts. Therefore VA 
is free to adopt such procedural refinements as it deems appropriate. For example, 
where debtor could demonstrate that original debt notification was never received, 
imposition of interest for time between original notification and later set-off 
against other amounts due debtor by Government would appear to be inequitable. 
Consequently, it might be desirable to provide by regulation for a second 
notification. 


Matter of: Collection Of Interest On Veterans Administration Bene- 
fit Overpayments, March 31, 1980: 

By letter of January 29, 1980, the General Counsel of the Veter- 
ans Administration (VA) requested our advice on implementing 
section 102.11 of the Federal Claims Collection Standards. That sec- 
tion was recently revised to provide in part: 


In the absence of a different rule prescribed by statute, contract, or regula- 
tion, interest should be charged on delinquent debts and debts being paid in 
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installments in conformity with the Treasury Fiscal Requirements Manual 
« * * 4 C.F.R. § 102.11, as amended, 44 Fed. Reg. 22701, 22702 (April 17, 1979). 


The General Counsel raises questions concerning VA’s authority to 
charge interest on debts arising out of direct benefit or entitlement 
programs, including the unauthorized provision of medical care, and 
concerning the due process protection that will be necessary before 
instituting a policy of charging interest. 

The VA General Counsel refers to a January 3, 1977 GAO memo- 
randum from our General Counsel to the Director of our Financial 
and General Management Studies Division, B-137762.21-0.M., con- 
taining our legal analysis of the authority for Federal agencies to 
charge interest on delinquent accounts. In that memorandum we 
stated the following: 


While there is no general statutory provision authorizing agencies to assess 
interest on delinquent accounts, such a right has been recognized by the courts 
as a measure of damages for delay in payment of an obligation. * * * 


Consequently, we concluded that agencies may charge interest on over- 
due accounts as long as the rate of interest is not so high as to constitute 
a penalty and is assessed only after notice of the debt is given and the 
debt itself is liquidated. 

The VA General Counsel recognizes that the authorities cited in the 
GAO memorandum clearly support a willingness by courts, in the 
absence of a statutory or judicial mandate, to assess interest in situa- 
tions where the transaction giving rise to the overpayment is contrac- 
tual. He points out that this is so even where the terms of a contract 
contain no specific obligation to repay the debt with interest. However, 
he questions whether these authorities also support charging interest 
in the situation where the debt did not arise out of a contractual 
relationship. 

We believe that VA has the authority to charge interest on debts 
arising from direct benefit programs and that the authorities cited in 
the memorandum provide support for this position. 

In our opinion, the distinction between contractual debts and those 
arising from overpayments of benefits is not relevant in determining 
whether it is proper to charge interest on delinquent debts owed the 
Government. Interest on delinquent debts has traditionally been al- 
lowed in the absence of a statute on the equitable theory that a creditor 
is entitled to compensation for the detention of his money without 
regard to the manner in which the obligation arose. The standards 
ordinarily applied are that the amount be liquidated and notice of the 
debt and the obligation to repay the debt with interest be communi- 
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cated to the debtor. See Restatement of The Law of Restitution, § 63 
and § 156, Comment b. This rationale has heen applied to debts owed 
the Government arising from noncontractual subsidy overpayments. 
Thus, in Wilson & Co. v. Reconstruction Finance Corporation, 194 
F.2d 1016 (Emer. Ct. App. 1952), the court held that it was within 
the power of the Government to impose and collect interest. A series 
of cases that also involved the authority of the Reconstruction Finance 
Corporation to charge interest on the recovery of subsidy overpay- 
ments relied on the Wilson decision. See United States v. Bass, 215 
F.2d 9 (8th Cir. 1954); H.P. Coffee Company v. Reconstruction Fi- 
nanace Corporation, 215 F.2d 818 (Emer. Ct. App. 1954) ; Riverview 
Packing Co. Inc. v. Reconstruction Finance Corporation, 207 F.2d 
361 (3rd Cir. 1953) ; Reconstruction Finance Corporation v. Service 
Pipe Line Co., 206 F.2d 814 (10th Cir. 1953). 

It is important to emphasize that a benefit overpayment which is 
not repaid when due and with respect to which waiver is not granted 
should not be classified as a statutory “benefit.” Rather, it is a debt 
owed the Government to which judicially approved, equitable rules 
to prevent the unjust enrichment of the debtor at the expense of the 
creditor should apply. 

Similarly, we find no support for the proposition that interest must 
be “judicially mandated,” by which we understand the General Coun- 
sel’s argument to be that the equitable amount due as interest for 
failure to timely repay a debt can only be initiated by a court and 
cannot be established in the first instance by administrative action. 

On the question of whether interest must be judicially mandated, 
a series of cases involving overpayments of noncontractual subsidies 
and amounts owed the Government as a result of contract renegotia- 
tion proceedings endorsed the administrative imposition of interest. 
United States v. Philmac Mfg. Co., 192 F.2d 517 (3 Cir. 1951), a re- 
negotiation case, had the following to say on this point at page 519: 


That interest may be recovered on money due the Government even in uni- 
laterally determined liability is well recognized. Likewise, it has seemed pretty 
clear to courts handling cases arising under the Renegotiation statutes that one 
of the objectives to be attained was prompt collection from those who owed the 
Government money. 


Wilson & Co. v. Reconstruction Finance Corporation, 194 F.2d 1016 
(Emer. Ct. of Appeals, 1952), applied the rationale in the Philmac 
case to a situation where interest was imposed on non-contractual 
subsidy overpayments by administrative order rather than by regula- 
tion, as follows, at 1022: 


That [the Philmac] situation is closely akin to the one before us. In one, over- 
payments upon contracts were in question; in the other, overpayments on sub- 
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sidies. But in both instances, in the first by regulation, in the second by a 
declared policy, known to complainant and previously acceded to by it, the 
question was as to the power of the governmental agency to impose and collect 
interest. 


While an agency determination of the amount of interest to be charged 
‘on delinquent debts is not binding on the courts absent a statute, 
judicial precedents clearly establish the right to charge interest in such 
situations. 

On the issue of imposing interest on debts collected by set-off against 
other amounts due the debtor by the Government, the VA General 
Counsel questions the propriety of charging interest without provid- 
ing the debtor an opportunity to address the issue of his fault in fail- 
ing to repay the amount due in a timely manner. Section 8020.20b of 
the Department of Treasury Cash Management Regulations, revised 
by Transmittal Letter 267 (May 7, 1979), provides as follows concern- 
ing the charging of interest on amounts owed the Government which 
are not covered by contracts or other formal arrangements: 


Initial notifications of amounts due the Government, not covered by contracts, 
agreements, or other forma] payment arrangements, will inform the debtor of the 
basis for the indebtedness, the date by which payment is to be made (due date), 
and the requirements concerning additional charges for payments received after 
the due date. 


Similarly, Section 102.2 of the Claims Collection Standards, 4 C.F.R. 
102.2, requires written demands upon debtors which are to include 
applicable interest requirements and which provide for an opportunity 
for the debtor to contest the debt. Also, 38 U.S.C. 3102 authorizes the 
Administrator of VA to waive recovery of benefit overpayments where 
recovery would be against equity and good conscience. 

Once a debtor has had an opportunity to contest the validity of the 
underlying debt, or request its waiver, it is difficult to postulate a situ- 
ation where he would have a defense to the charging of interest based 
on his delay in repaying the amount owed. In situations where a debtor 
could demonstrate that the original debt notification was never re- 
ceived, the imposition of interest for the time between the original 
notification and the later set-off of the amount due would appear to be 
inequitable. Accordingly, provision by regulation for a second notifi- 
cation, before set-off, of the existence of the debt and the amount of 
interest accrued since the original due date, with an opportunity to 
contest the debt or the imposition of interest, might be desirable. 

In any event, the Claims Collection Standards do not mandate pro- 
cedural requirements to be followed in assessing and collecting inter- 
est. on delinquent debts. Thus VA is free to establish such procedural 
refinement as it deems appropriate in implementing section 102.11. 
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JANUARY, FEBRUARY, AND MARCH 1980 





ADVERTISING 

Commerce Business Daily 

Affirmative responses 

Agency responsibility to consider 
Lease renewal 

No meaningful relief can be provided in best interest of Government 
because of inadequately justified fiscal year 1980 sole source lease where 
only abbreviated lease period is available for possible competitive pro- 
curement. Recommendation is made that agency plan fiscal year 1981 
needs sufficiently in advance to allow competition for needed ADPE_-_- 


AGENTS 

Of private parties 

Authority 

Contracts 

Signatures 
Contracting officer’s determination that signer of offer had authority 
to bind offeror was not unreasonable where evidence before contracting 
officer included (1) position of signer; (2) inclusion of corporate drawings 
with proposal; and (3) confirmation from president of corporation des- 
ignated in offer as authorized to conduct negotiations 


AGRICULTURE DEPARTMENT 

Forest Service 

Appropriations 

Special accounts 
Availability 
Maintenance, etc. of Government-furnished quarters 

Forest Service Certifying Officer may use amounts remaining in 
appropriations as a result of payroll deduction for use of Government 
quarters, for maintenance and operation expenses.of such quarters. 5 
U.S.C. 5911(c) allows such deductions to remain in applicable appropri- 
ation and Forest Service’s appropriations from which salaries are paid 
are available for such expenses 


National Forest State roads. (See HIGHWAYS) 


AIRCRAFT 
Carriers 
Fly America Act 
Applicability 
Employee was scheduled to travel on certificated U.S. air carrier and, 
upon arrival at airport, was informed by carrier that it could not accom- 
modate him and carrier re-routed him on foreign air carrier. U.S. air 
carrier service is considered unavailable and traveler is not subject to 
penalty for use of noncertificated carrier. 56 Comp. Gen. 216 modified 
(amplified) 
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ALLOWANCES 


Dislocation allowance 
Military personnel. (See MILITARY PERSONNEL, Dislocation allowance) 


Vessel crews. (See VESSELS, Crews) 
Military personnel 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Overseas employees 
Cost-of-living allowances. (See FOREIGN DIFFERENTIALS AND OVER- 
SEAS ALLOWANCES, Territorial cost-of-living allowances) 
Station. (See STATION ALLOWANCES) 


Temporary lodging allowance 
Military personnel. (See STATION ALLOWANCES, Military personnel, 
Temporary lodgings) 


APPROPRIATIONS 


Augmentation 

Additional customs personnel reimbursement from private funds 

Regular, scheduled services to public 

While there are delays in clearing Customs at Miami International 
Airport, there is no authority for Customs Service to accept funds from 
airport, airlines, or Dade County, Florida, to hire and compensate addi- 
tional personnel for inspectional services during regular business hours. 
In absence of clear congressional mandate to contrary, monies for 
administering regular Customs services must come from Customs appro- 
priations. Reimbursement from outside sources for services on behalf of 
general public would constitute augmentation of Customs appropriations_ 
Availability 

Indigent intervenors 

Nuclear Regulatory Commission may use appropriated funds to pro- 
vide financial assistance to intervenors in its proceedings if it determines 
that participation of party can reasonably be expected to contribute 
substantially to a full and fair determination of the issues before it, and 
if intervenor is indigent or otherwise unable to finance its own par- 
CONN AO No oo cc adnan as ona di eeans awe Seen ate 
Justice Department 

Litigation expenses 

Justice Department v. Administrative Office 
Expert witness fees 
Criminal proceedings 

Compensation of expert witnesses, appointed by the Court under Rule 
706, Federal Rules of Evidence (Public Law 93-595), in criminal pro- 
ceedings is payable from Justice Department appropriations as a litiga- 
tion expense. 39 Comp. Gen. 133, overruled in part__..__._-____------ 


BIDS 
Estimates of Government 

Reasonableness 

Contention—that IFB’s estimated quantities were merely rounded- 
off figures from last year’s IFB and did not reflect agency’s best. esti- 
mate—is not supported by record where it is shown that estimate was 
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BIDS—Continued 


Estimates of Government—Continued 
Reasonableness—Continued 


made in good faith and was based on number of anticipated hearings, 
procedural changes, and projected use of new public reference rooms. 
Moreover, all bids were evaluated on same estimates and there is no 
indication that any bidder received any advantage 
Statutory restrictions 
Protest by low bidder against reasonableness of Government estimate 
is denied where agency reviewed estimate pursuant to protester’s 
objections and provided reasonable explanations supporting the esti- 
mate. Despite several revisions increasing the estimate, low bid still 
exceeded awardable range allowed by 33 U.S.C. 624 (1976). Accordingly, 
the invitation for bids was properly canceled pursuant to the statute___ 
Revision 
Reasonableness 
After cancellation for price unreasonableness 
Protester’s allegation that, in order to make award, agency improperly 
increased its estimate from that of prior procurement cancelled due to 
unreasonable bids is rejected where agency explains that increase reflects 
fuel costs, which increased 100 percent over the 8-months period and 
inconsistencies in protester’s bidding pattern indicate that protester’s 
bid may; not, have, been. correct. £22 - asscnusu--eicdlou elo. 
Evaluation 
’ Discount provisions 
Propriety of evaluation 
To extent that protest is against responsiveness of awardee’s bid 
containing 30-percent prompt-payment discount, it is without merit 
since solicitation did not restrict maximum prompt-payment discount_- 
Information after bid opening 
Status 
Where agency rejects bid from defaulted contractor on reprocurement 
contract because bid price exceeds defaulted contract price, subsequent 
finding by General Accounting Office that initial contract was not binding 
on contractor because of contracting officer’s failure to seek verification of 
bid price does not render improper rejection of reprocurement bid since 
at time of rejection agency had reasonable basis for its action______-_- 
Late 
Evidence of late receipt 
Time/date stamp 
Conflict with other evidence 
Bid was not late because evidence clearly shows it arrived by certified 
mail at the Government office designated in solicitation for receipt of 
bids (bid opening room) before bid opening but was not time/date 
stamped until after bid opening. Exemption in late bid clause for bid 
arriving late because of Government mishandling after receipt of bid at 
Government installation has no application to case___-__----_-------~- 
Time of receipt determination 
Evidence to establish 
Where issue involves whether bid arrived on time in designated office 
before bid opening, all evidence in the record, aside from that furnished 
by. bidder, may be considered... 542 2..5 0.530 aod babe hone ae 
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BIDS—Continued 

Letter accompanying bid 

Part of bid 

No legal requirement exists which prohibits bidder from clarifying 
printed descriptive literature with letter accompanying bid, and where 
low bidder offers equipment which meets specification requirements plus 
features which are not required, bid is acceptable 
Mistakes 

Relief 

After execution of contract 

Relief for mistake in bid alleged after award can be granted where 
supplier quoted bidder erroneous price if contracting officer should have 
been on notice of possibility of mistake in bid 
Qualified 

Preprinted terms, etc. 

‘*Waiver of Preprinted Information’’ clause effect 

Low bid containing bidder’s preprinted standard commercial terms and 
conditions, which are at variance with requirements of invitation for 
bids (IFB), may be considered for award in view of inclusion in IFB of 
“Waiver of Preprinted Information” clause which permits disregrading 
of preprinted information under conditions applicable here. However, 
General Accounting Office recommends clause not be utilized in future 
as it constitutes arbitrary convention which permits ignoring clear 
language of bid 

Quantity limitation 

Bid which offers larger quantity than specified in invitation is respon- 
sive where bid does not limit Government’s right to make award con- 
sistent with needs at price below other bids received 


BUREAU OF ENGRAVING AND PRINTING (See TREASURY DEPARTMENT, 
Bureau of Engraving and Printing) 


BUY AMERICAN ACT 

Defense Department procurement 

Validity of award 

Foreign competition 
Absence of notice to potential contractors 

Military department’s failure to notify potential competitors that they 
may be in direct competition with United Kingdom firms does not 
invalidate procurement 

Incorporation of Notice of Potential Foreign Source Competition in 
request for proposals is not prerequisite to application of exemption to 
Buy American Act. Failure to include notice in solicitation does not in- 
validate procurement. Requests for best and final offers are not solicita- 
tions but merely continuing negotiations not requiring inclusion of 
notice 
Waiver 

Public interest 

Competitive advantage consideration 

Protester asserts that foreign offeror, exempted from Buy American 
Act, enjoys competitive edge because not subject to United States laws 
on equal opportunity, clean air, etc., resulting in unequal treatment of 
domestic offerors. While there may be some validity to this argument, 
the only mandated handicap enjoyed by American firms in competition 
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BUY AMERICAN ACT—Continued 
Waiver—Continued 
Public interest—Continued 
Competitive advantage consideration—Continued 
with foreign firms is Buy American Act. Since Secretary of Defense deter- 
mined that it would be inconsistent with public interest to apply Buy 
American Act, these alleged competitive advantages are not for 
consideration 


CIVIL RIGHTS ACT 
Discrimination complaints 
Federal employees 
Court leave. (See LEAVES OF ABSENCE, Court, Entitlement, Com- 
plaints under Civil Rights Act) 


CLAIMS 

Federal Claims Collection Standards 

Interest on debts owed U.S. (See INTEREST) 
Settlement by General Accounting Office 

‘Contract Disputes Act of 1978’’ effect 

Express v. informal contractual commitments 

Executive agencies should continue to refer demands for payment 
arising under informal commitments to General Accounting Office for 
settlement. Contract Disputes Act of 1978 does not conflict with statu- 
tory authority of GAO to pass upon propriety of expenditures of public 


COAST GUARD 
Temporary additional duty 
Basic quarters allowance 
Entitlement 

What constitutes ‘‘sea duty’’ 
An amendment to Executive Order 11157 by Executive Order 12094 
redefined sea duty for basic allowance for quarters (BAQ) purposes; 
however, the amendment did not affect the Secretaries of the armed 
services’ authority to issue supplemental regulations not inconsistent 
with the Executive orders. A Coast Guard member contends that he is 
entitled to receive BAQ in light of the new definition, while on sea duty 
for over 3 months, during which he spent a few days on shore. Since the 
claimant would not be entitled to receive BAQ under the supplemental 
regulations issued by the Coast Guard and since those regulations 
rationally effectuate 37 U.S.C. 403(c), which prohibits payment of BAQ 
to member without dependents who is on sea duty for 3 months or more, 
and the Executive orders, the claim is denied 


COMPENSATION 
Compensatory time. (See LEAVES OF ABSENCE, Compensatory time) 
Downgrading 
Saved compensation 
Effect of Civil Service Reform Act of 1978 
Employee who held GS-13 position with Department of Energy 
(DOE) exercised statutory rights he had with former agency to reem- 
ployment in the GS-12 position he held with that agency prior to ap- 
pointment with DOE, rather than undergo a transfer of function within 
DOE. He is not entitled to grade and pay retention under 5 U.S.C. 
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COMPENSATION—Continued 
Downgrading—Continued 
Saved compensation—Continued 
Effect of Civil Service Reform Act of 1978—Continued 
5361 et seg. since he was not placed in a lower grade position as a result 
of declining to transfer with his function. He chose to exercise his statu- 
tory rights of reemployment independent of any rights he may have had 
in connection with the transfer of function__._...._._._._-_---_--_-_-_-_- 
National Guard technician 
Promotions 
Retroactive 
Back pay 
Detailed employees. (See NATIONAL GUARD, Civilian em- 
ployees, Technicians, Extended details, Retroactive promotion) 


Night work 
Wage board employees. (See COMPENSATION, Wage board employees) 


Overtime 

Administrative approval requirement 

Nonexempt employee under Fair Labor Standards Act performed 
overtime during summer in exchange for compensatory time. Civil Service 
Commission made determination that employee is entitled to payment 
of overtime under FLSA; payment is proper with offset of the value of 
compensatory time granted. Since supervisor did not have authority to 
order or approve overtime, there is no entitlement to compensatory time 
under title 5, United States Code. Erroneous payments of compensatory 
time not used as offset may be considered for waiver under 5 U.S.C. 


Part-time employees 
Overtime, premium pay, etc. 
Compensatory time 
Entitlement 
Work over 40 hours 
Except in limited circumstances where prohibited for nonexempt em- 
ployees under the FLSA, part-time employees may be granted compensa- 
tory time off in lieu of overtime compensation for irregular or occasional 
overtime work performed in excess of 40 hours in an administrative work- 


week and 8 hours in a day. 5 U.S.C. 5542 and 5543. A part-time employee - 


may not be granted compensatory time off simply because he works hours 
in excess of his regular part-time tour of duty____--------------------- 
Removals, suspensions, etc. 

Back pay 

Back Pay Act of 1966 
Allowances 
Overseas employees 

Civilian employee of Air Force stationed in Japan upon involuntary 
dismissal returned to United States. She contested dismissal and was re- 
instated to the position with backpay under 5 U.S.C. 5596. The backpay 
award includes allowances for housing and cost of living which are paid 
employees working in high cost areas overseas even though the employee 
is not present in that area during period of wrongful dismissal_----.-.---- 
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COMPENSATION—Continued 


Wage board employees 

Conversion v. promotion/transfer to classified positions 

Highest previous rate 

Federal Aviation Administration and Federal Aviation Science and 
Technological Association seek our approval of averaging method for 
computation of highest previous rate upon promotion from Wage Grade 
position to General Schedule position where employee has worked rotat- 
ing shifts and has received night differential. The averaging method was 
arrived at in order to complete action on United States District Court’s 
Consent Order of Remand requiring the agency to include night differen- 
tial in computing the highest previous rate. We have no objection to 
proposed method since pay rates under that method would not exceed 
those authorized under 5 C.F.R. Part 531__..-----.--..------------ 

Prevailing rate employees 

Pay increase ceiling 
Applicability 

Bureau of Engraving and Printing trade and craft employees whose 
pay is set administratively under 5 U.S.C. 5349(a), “consistent with the 
public interest,”” were properly limited to 5.5 percent wage increase in 
fiscal year 1979. Although pay increase limitation in 1979 appropriation 
act did not apply to these Bureau employees, agency officials properly 
exercised discretion to limit pay increases in the public interest in accord- 
ance with the President’s anti-inflation program. See court cases cited. 
The fact that similar employees of Government Printing Office received 
higher wage increases is not controlling since they were not covered by 
appropriation act limitation or President’s determination_-_._._._--_~- 


CONFLICT OF INTEREST STATUTES 


Procurement matters. (See CONTRACTORS) 
Violation determinations 

Grant award 

Record does not indicate agency acted improperly in making grant 
award to firm whose President had applied for agency’s Regional Direc- 
tor position where evaluation and grant selection were performed at 
agency’s centralized administrative office rather than by relevant region- 
al Offie@i aliens. Potvin in) Secu. tin) Rigienin st eeeaeeees Soa 


CONTRACTING OFFICERS 


Determinations 

Erroneous on basis of subsequent events 

Where agency rejects bid from defaulted contractor on reprocurement 
contract because bid price exceeds defaulted contract price, subsequent 
finding by General Accounting Office that initial contract was not binding 
on contractor because of contracting officer’s failure to seek verification 
of bid price does not render improper rejection of reprocurement bid since 
at time of rejection agency had reasonable basis for its action_____-~- 


CONTRACTORS 
Conflicts of interest 

Avoidance 

Determination that an award to particular firm would result in an 
organizational conflict of interest must be made by procuring activity, 
with which lies the responsibility for balancing Government’s competing 
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CONTRACTORS—Continued 


Conflicts of interest—Continued 

Avoidance—Continued 
interest in preventing bias in performance of contract and awarding 
contract that will best serve Government’s needs to the most qualified 


Responsibility 

Foreign contractor 

License requirements are matters of responsibility, at heart of which is 
question whether offeror can perform. We believe that requirement for 
license from Nuclear Regulatory Commission (NRC) in procurement 
involving nuclear by-products is satisfied by foreign offeror whose local 
representative has qualifying license from State of North Carolina, under 
State agreement with NRC, and which exempts representative from 
requirement for obtaining NRC-issued import license_____--.--_----- 


CONTRACTS 


Architect, engineering, etc. services 
Grant-funded procurements 
Brooks Bill not applicable per se 
Grantee’s solicitation requiring all responding architectural and engi- 
neering (A/E) professional services firms to furnish cost and pricing data, 
to be considered along with statement of qualifications in selection sf 
A/E firm, is not shown to be contrary to terms of OMB Circular A-102, 
Attachment O, or Ohio law. A/E procurement procedures in 40 U.S.C. 
541 (Brooks Bill), mandatory for Federal procurements for A/E services, 
are not per se applicable to grantee procurements____---------------- 
Awards 
Erroneous 
Evaluation improper 
Contracting officer’s refusal to accept bidder’s clarification of pre- 
printed descriptive literature was not reasonable where result was rejec- 
tion of bid for equipment which met agency’s minimum needs and award 
OF CONUHING, We PEMNOR TIBOR coors a Cee ee Re poe bate Oe 
Federal aid, grants, etc. 
By or for grantee 
Review 
Failure to use agency protest procedure effect 
Request to reinstate General Accounting Office (GAO) review of grant 
related procurement complaint is denied where complainant voluntarily 
did not first seek resolution of its complaint through established En- 
vironmental Protection Agency (EPA) protest process which is part of 
EPA grant administration function. Intent of GAO in conducting 
review of complaints under Federal grants is not to interfere with grantor 
agencies’ grant administration function__._____..___.__--------------- 
Validity 
Failure to verify bid mistake 
Contracting officer is on constructive notice of probability of error in 
bid which is more than 25 percent below next lowest bid, 42 percent below 
average of the next three bids which are within close range, and more 
than 28 percent below Government estimate. Therefore, contracting 
officer’s acceptance of bid without seeking verification in bid does not 
result in valid and binding contract: i. o. 222. 2. cok eda ---..- 
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CONTRACTS—Continued 
Buy American Act 
Defense Department procurement 
Waiver of Act 
Memorandum of Understanding 
Blanket exemption authority 
Blanket exemption from Buy American Act is authorized by Deter- 
mination and Finding of Secretary of Defense which applies to all items 
of United Kingdom-produced defense materials under congressional 
direction to Secretary to implement “‘to the maximum feasible extent”’ 
policy of NATO standardization and interoperability. Furthermore, 
Departments of Defense and Army have consistently interpreted 
Secretary’s determination as providing blanket exemption 
Implementation by Secretary 
Exemption from Buy American Act differentials of offer by United 
Kingdom firm to provide rifle sights for domestic use by Army was 
proper under terms of Memorandum of Understanding (MOU) between 
United States and United Kingdom. Secretarial Determination and 
Findings implementing MOU exempts all United Kingdom produced or 
manufactured defense equipment other than items excluded from MOU. 
Nothing in MOU excludes rifle sights_-_-....-.---.---.-------.---- 
Notice in individual procurements 
Military department is not required to advise domestic offerors of 
existence of Memorandum of Understanding between United States and 
United Kingdom which provides basis for Secretary of Defense’s determi- 
nation that Buy American Act is inapplicable to Defense items manu- 
factured in the United Kingdom... 2. 2u.02-<- sncseessciee cn cueeuk 
Incorporation of Notice of Potential Foreign Source Competition in 
request for proposals is not prerequisite to application of exemption to 
Buy American Act. Failure to include notice in solicitation does not 
invalidate procurement. Requests for best and final offers are not solicita- 
tions but merely continuing negotiations not requiring inclusion of 
notice 


Clauses 
‘‘Waiver of Preprinted Information.’’ (See CONTRACTS, Specifications, 
Deviations, Preprinted terms, etc., ‘‘Waiver of Preprinted Informa- 
tion’’ clause effect) 
Conflicts of interest prohibitions 


Avoidance. (See CONTRACTORS, Conflicts of interest, Avoidance) 
Negotiated contracts. (See CONTRACTS, Negotiation, Conflict of in- 
terest prohibitions) 
Default 


Reprocurement 
Defaulted contractor low bidder 
Price higher than on defaulted contract 

Where agency rejects bid from defaulted contractor on reprocurement 
contract because bid price exceeds defaulted contract price, subsequent 
finding by General Accounting Office that initial contract was not 
bindin on contractor because of contracting officer’s failure to seek 
verification of bid price does not render improper rejection of reprocure- 
ment bid since at time of rejection agency had reasonable basis for its 
action 
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CONTRACTS—Continued 
Discounts 
Price adjustment effect 
Price escalation clause 
Interpretation Page 
Prompt payment discount may be applied to increase in contract price 
granted under price escalation clause where price is adjusted to reflect 
change in wholesale price indexes. Contrary holding by Armed Services 
Board of Contract Appeals applying discount only to original contract 
price is distinguishable as escalation in that that decision was granted 
only to adjust an increase in direct labor costs, and unlike instant case, 
application of discount to such price increase would have been incon- 
sistent with purpose of escalation clause_______._._-_--------------- 257 
Disputes 
Settlement 
Dispute v. request for payment 
Implied, etc. contracts 
Executive agencies should continue to refer demands for payment 
arising under informal commitments to General Accounting Office for 
settlement. Contract Disputes Act of 1978 does not conflict with statu- 
tory authority of GAO to pass upon propriety of expenditures of public 
PINGS cceciclevradon kas ocd} stn pune OO Te A oes 232 
In-house performance »v. contracting out 
Cost comparison 
General Accounting Office will consider protest from bidder alleging 
arbitrary rejection of bid when contracting agency utilizes procurement 
system to aid in determination of whether to contract out by spelling 
out in solicitation circumstances under which contractor will or will 
not be awarded euntraetl also 0G) od SL ee PO ct Bins oR sae 263 
Labor stipulations 
Minimum wage determinations 
Service Contract Act of 1965. (See CONTRACTS, Labor stipulations, 
Service Contract Act of 1965, Minimum wage, etc. determinations) 
Leases (See LEASES) 
Mistakes 
Contracting officer’s error detection duty 
Notice of error 
Constructive 
Contracting officer is on constructive notice of probability of error in 
bid which is more than 25 percent below next lowest bid, 42 percent 
below average of the next three bids which are within close range, and 
more than 28 percent below Government estimate. Therefore, contracting 
officer’s acceptance of bid without seeking verification in bid does not 
result in valid and binding contract_____------------ ww sane bese 195 
Subcontractor’s error 
Relief for mistake in bid alleged after award can be granted where 
supplier quoted bidder errono*us price if contracting officer should have 
been on notice of possibility of mistake in bid__-.-------------------- 195 
Negotiation 
Administrative determination 
Advertising v. negotiation 
Determination to conduct negotiated rather than advertised procure- 
ment for rifle sights containing tritium, a nuclear by-product, was 
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CONTRACTS—Continued 


Negotiation—Continued 
Administrative determination—Continued 
Advertising v. negotiation—Continued 
reasonable where based on procurement history of similar promethium- 
based item and expectation that licensing requirements would restrict 
COMIGUIFINII 3 is a Dee ck She, Sash Fake al 
Changes, etc. 
Reopening negotiations 
Wage determination change 
Where National Aeronautics and Space Administration (NASA) per- 
formed detailed analysis of effect on proposals of Service Contract Act 
wage determinations (received after Source Evaluation Board’s (SEB) 
evaluation and just prior to SEB presentation to Source Selection 
Official) which demonstrated that wage determinations would not affect 
award selection, another round of best and finals was not required_--_- 
Competition 
Competitive range formula 
Basis of evaluation 
Inclusion of initial proposal in competitive range was reasonable 
where major defect, failure to include written permission for use of 
Government-furnished equipment, is easily cured through discussions 
and engineering change proposal submitted as part of proposal is still 
URCORROIICEME Rina sis a... 5 os cons se ea eee 
Discussion with all offerors requirement 
Deficiencies in proposal 
Notice 
Request for second round of best and final offers was proper where 
offeror was not advised of deficiency in proposal which rendered offeror 
ineligible for award. Also, accepted engineering change proposal was 
provided to all offerors to equalize competition_--._-.--------------- 
NASA Procurement Regulation Directive does not impose duty on 
NASA to point out every weakness in proposals. In any event, offeror 
was asked during written discussions to explain area eventually evalu- 
RI I I a i ine we sn Sire nc di 0 oh ed ie 
Exclusion of other firms 
Exclusion on basis of conflict of interest 
Reasonableness of determination 
Agency policy of not contracting with manufacturers of cardiac 
pacemakers or their affiliates for followup monitoring is reasonable. 
Because the health and safety of the patient is critically affected, com- 
plete objectivity in performance of pacemaker monitoring contract is 
necessaFyud 21 fuslususvoi sae oH SAL DARD ORAS aL SB 
Conflict of interest prohibitions 
Organizational 
Agency responsibilities 
Medical monitoring services 
Determination that an award to particular firm would result in an 
organizational conflict of interest must be made by procuring activity, 
with which lies the responsibility for balancing Government’s competing 
interest in preventing bias in performance of contract and awarding 
contract that will best serve Government’s needs to the most qualified 
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CONTRACTS—Continued 
Negotiation—Continued 
Cost, etc. data 
Cost comparisons 


Government estimates 
Contention—that cost comparison was incorrect because agency as- 
sessed protester $2,139,290 representing personnel relocation-related 
expenses associated with contracting out—is without merit where agen- 
cy’s explanation for assessment is reasonably based 
Timeliness 
Provision in agency’s cost comparison manual containing procedures to 
determine whether to contract out—that in-house cost estimate should 
be submitted to contracting officer at least 2 days prior to “start of 
negotiations’ —is unclear. Recommendation is made that agency clarify 
manual with respect to when cost estimate should be submitted to con- 
tracting officer 
Escalation 
Normalization 
NASA’s determination to normalize labor escalation costs based on 
experience, number of Service Contract Act employees, and fact that of- 
ferors’ approaches were unrealistic in light of current economic conditions 
will not be disturbed since it has not been shown to lack reasonable basis- 
Labor costs 


Fringe benefits 
General Accounting Office (GAO) will not disagree with procuring 


agency’s Service Contract Act fringe benefit analysis resulting in upward 
adjustment to offeror’s cost where adjustment was confirmed by Govern- 
ment auditing agency and neither agency could identify offeror’s alleged 
inclusion of such costs in proposal 


Cut-off date 


Reopening negotiations 

Information requested and obtained from all offerors, including pro- 
testers, after best and final offers—essential to evaluation of proposals— 
constituted reopening of negotiations and discussions with offerors. How- 
ever, since discussions were limited in scope, were conducted with all 
offerors, and agency did not permit material changes in any proposals, 
no prejudice resulted to protester 

Evaluation factors 


Cost realism 
Agency’s failure to assess costs against selected contractor involving 
risks associated with consolidated facilities contract, independent of but 
related to instant contract, does not render cost realism evaluation un- 
reasonable 
Government property use 
Initial proposal which does not comply with Government-furnished 
equipment requirement in request for proposals and which incorporates 
engineering change proposal offering flat rather than spherical-ended 
tritium beads on rifle sight may not be rejected as nonresponsive. The 
rigid rules of bid responsiveness in advertised procurements do not apply 
to negotiated procurements). i 2 i ce ee ee 
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CONTRACTS—Continued 


Negotiation—Continued 
Evaluation factors—Continued 
Labor costs 
Fringe benefits 
Contracting out cost comparison 
Contention—that agency should have used fringe benefit factor of 38 
percent instead of 8.44-percent factor used to assess cost of Government 
of continuing to perform in-house—is without merit where agency explains 
that Public Law No. 95-485 required use of policies in effect prior to 
June 30, 1976, and the factor then in effect was 8.44 percent 
Upward adjustment 
NASA’s analysis of probable costs of doing business with offeror 
correctly included costs of additional employees determined by NASA 
to be necessary for offeror to adequately perform contract requirements. 
There is no requirement to increase mission suitability score to reflect 
sddiGionsh empligetes sos scadas sredoceseed ORG 
Manning requirements 
Competitive level of costs 
Various aspects of contracting agency’s evaluation of competing cost 
proposals (use of staffing ratios and average wage rates from proposal, 
ceiling impact, and wage to be paid captured Service Contract Act in- 
cumbents, inter alia) are not subject to legal objection-___._...._-_-_- 
Method of evaluation 
Technical proposals 
Cost-type contracts 
Protester’s allegation of internal inconsistency in NASA’s technical 
evaluation is based on misconception of evaluation results. Record 
fails to show internal inconsistency and results of evaluation are con- 
siatent with apinions:-of evaluates =. os on ee OO Serco ee 
Relative importance 
Where request for proposals advises that evaluation criteria—per- 
sonnel and management and technical operations—‘‘will bear almost 
equal weight, with the former having the greater weight” and agency 
assigns 700 points to former and 500 points to latter, offerors are suffi- 
ciently informed of relative importance of evaluation criteria________-_- 


Justification 

Determination to conduct negotiated rather than advertised procure- 
ment for rifle sights containing tritium, a nuclear by-product, was 
reasonable where based on procurement history of similar promethium- 
based item and expectation that licensing requirements would restrict 
CO eee eee ere scone tarig sn ut xen dmepcaan ctanzeen qeonieteatadetods 

Offers or proposals 

Best and final 
Additional rounds 

Where National Aeronautics and Space Administration (NASA) 
performed detailed analysis of effect on proposals of Service Contract 
Act wage determinations (received after Source Evaluation Board’s 
(SEB) evaluation and just prior to SEB presentation to Source Selection 
Official) which demonstrated that wage determinations would not affect 
award selection, another round of best and finals was not required --_--_- 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Best and final—Continued 
Clarification, etc. v. revision 
Information requested and obtained from all offerors, including pro- 
testers, after best and final offers—essential to evaluation of proposals— 
constituted reopening of negotiations and discussions with offerors. 
However, since discussions were limited in scope, were conducted with 
all offerors, and agency did not permit material changes in any proposals, 
no prejudice resulted to protester 
Notification of offerors 
Sufficiency 
Agency’s advice that common cutoff date for revised proposals was 
February 5, 1979, is equivalent of requesting ‘‘best and final’’ offers____ 
Preparation 
Costs 
Recovery 
Claim for proposal preparation costs is denied where record shows that 
protester was not arbitrarily treated, was not improperly induced to 
submit proposal where no contract was contemplated, or was not denied 
contract which it would have received 
Qualifications of offerors 
License requirement 
Foreign contractor 
License requirements are matters of responsibility, at heart of which is 
question whether offeror can perform. We believe that requirement for 
license from Nuclear Regulatory Commission (NRC) in procurement 
involving nuclear by-products is satisfied by foreign offeror whose local 
representative has qualifying license from State of North Carolina, under 
State agreement with NRC, and which exempts representative from 
requirement for obtaining NRC-issued import license 
Reopening 
Submission of best and final offers 
Offer deficient 
Request for second round of best and final offers was proper where 
offeror was not advised of deficiency in proposal which rendered offeror 
ineligible for award. Also, accepted engineering change proposal was 
provided to all offerors to equalize competition 
Responsiveness 
Concept not applicable to negotiated procurements 
Initial proposal which does not comply with Government-furnished 
equipment requirement in request for proposals and which incorporates 
engineering change proposal offering flat rather than spherical-ended 
tritium beads on rifle sight may not be rejected as nonresponsive. The 
rigid rules of bid responsiveness in advertised procurements do not apply 
to negotiated procurements 
Protests 
Allegations 
Not supported by record 
Disclosure of pricing, technical, etc. data 
Where protester’s contentions—that agency took advantage of pro- 
tester’s proposal in preparing in-house cost estimate regarding reduced 
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CONTRACTS—Continued 
Protests—Continued 
Allegations—Continued 
Not supported by record—Continued 
Disclosure of pricing, technical, etc. data—Continued 


staffing from the current level of 329 to 259 and other matters—and 
agency’s directly conflicting explanation constitute only evidence, pro- 


tester has not met burden of proving its case by clear and convincing 
evidence 


Speculative 


GAO will not interpose legal objection where protester merely alleges 
agency will increase prospective awardee’s award fee; GAO will not 
substitute its judgment for that of agency where protester merely 
speculates that successful offeror’s proposed staffing will promote labor 
unrest or strife and adversely affect minority enterprises 

Authority to consider 

Appeal before Contract Appeals Board 
Protestor’s default under predecessor contract 

Where agency rejects bid from defaulted contractor on reprocurement 
contract because bid price exceeds defaulted contract price, subsequent 
finding by General Accounting Office that initial contract was not 
binding on contractor because of contracting officer’s failure to seek 
verification of bid price does not render improper rejection of reprocure- 


ment bid since at time of rejection agency had reasonable basis for its 
action 


Grant procurements 
Request to reinstate General Accounting Office (GAO) review of 
grant related procurement complaint is denied where complainant 
voluntarily did not first seek resolution of its complaint through estab- 
lished Environmental Protection Agency (EPA) protest process which 
is part of EPA grant administration function. Intent of GAO in conduct- 
ing review of complaints under Federal grants is not to interfere with 
grantor agencies’ grant administration function 
Court injunction denied 
Effect on merits of complaint 
Despite protester’s view that court’s decision denying protester’s 
preliminary injunction (suit was then voluntarily dismissed) should have 


no effect on GAO resolution of protest, court’s findings and views may be 
COMSICGNOH ed bi inal tosy ade asliateelien ae eiey ue, Dos ae 
Persons, etc. qualified to protest 
Small business set-asides 
Protester nonresponsible 
Bidder found to be nonresponsible is not “interested” party under Bid 
Protest Procedures to protest against two bidders it contends submitted 
nonresponsive bids where other apparently responsive, responsible 
bidder exists and finding two bids to be nonresponsive would not lead 
to cancellation of invitation with possibility that protesting bidder could 
submit another bid under resolicitation 
Procedures 
Bid Protest Procedures 
Time for filing 
‘*Court interest’’ exception 
Although General Accounting Office (GAO) suspended action on 
protest when protester filed suit in United States District Court raising 





Page 


2 


63 


316 


195 


243 


338 


or 








XXII 





CONTRACTS—Continued 
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Procedures—Continued 
Bid Protest Procedures—Continued 
Time for filing—Continued 
“Court interest” exception—Continued 
substantially same issues, protest will be considered where court by 
endorsement has expressed interest in GAO decision. -__.__.________- 
Date basis of protest made known to protester 
Protesters’ objection to normalization of certain costs in untimely 
since protest was not filed within 10 days of knowledge of basis. See 4 
CP RIBAS) (1970) ose STARE BGS e Veen Bae 
Timeliness 
Adverse action basis determination 
Resolicitation of protested procurement 
Notice to protester status 
Issuance of new solicitation after firm protests to agency cancellation 
of prior solicitation is not adverse agency action on protest where pro- 
tester may reasonably believe protest is still under active consideration__- 
Freedom of Information Act request involvement 
Based on information obtained pursuant to Freedom of Information 
Act, basis of protest—filed within 10 days of such receipt—against the 
adequacy of IFB’s estimated quantities is timely under 4 C.F.R. 20.2 
(b) (2) (1979) and will be considered on merits_..._..._._._.-__-------- 
Significant issue exception 
Prior GAO consideration of same issue effect 
Untimely protest against alleged improper Service Contract Act wage 
determination does not present significant issue within meaning of 4 
C.F.R. 20.2(c) (1979) because in previous decisions General Accounting 
Office (GAO) has considered issue and matter has been subject of 
detailed review and consideration by courts, Executive branch, and 
OCongreseiiin bac A Directeur cube eis 
Solicitation improprieties 
Apparent prior to bid opening 
Post-bid-opening bases of protest—(1) that bid based on excessive 
prompt-payment discount, where such possibility was expressly per- 
mitted in solicitation, should not be considered, and (2) that all bids 
should be rejected because of ambiguous solicitation provision—are 
untimely under 4 C.F.R. 20.2(b) (1) (1979) to the extent that they concern 
apparent alleged solicitation improprieties. Such protests must be filed 


prior to bid opening to be timely under GAO Bid Protest Procedures__-. . 


Apparent prior to closing date for receipt of proposals 
Contention—that request for proposals should not have contained 
provision assessing contractor $750,000 for new equipment associated 
with contracting out—first raised after closing date for receipt of initial 
proposals is untimely under GAO Bid Protest Procedures, 4 C.F.R. 
20.2(b) (1) (1979), and will not be considered on merits._._._--------- 
Wage determinations 
Protester contends that basis of protest against invitation for bids’ 
(IFB) improper wage determination did not arise until award of con- 
tract even though alleged impropriety should have been apparent from 
solicitation. Contention is without merit and basis of protest is untimely 
under 4 C.F.R. 20.2(b)(1) (1979), since alleged solicitation impropriety 
should have been apparent and protest should have been filed prior to 
id Opel. bob. 2 RRL bebo ea pms Soe a aes 
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CONTRACTS—Continued 
Specifications 
Defective 
Effect not prejudicial to bidders, etc. 

To extent that protest is against agency’s determination not to reject 
all bids due to alleged noncompliance with IFB requirement labeled 
“(A) & (B)”’ but intended to read “(C) & (D),”’ it is without merit because 
intent was obvious and all bidders, including protester, recognized 
obvious intent and bid on that basis 

Deviations 

Acceptance not prejudicial to other bidders 

Bid which offers larger quantity than specified in invitation is respon- 
sive where bid does not limit Government’s right to make award con- 
sistent with needs at price below other bids received 

Descriptive literature 
Conforming clarification in letter accompanying bid 
Bid responsive 

No legal requirement exists which prohibits bidder from clarifying 
printed descriptive literature with letter accompanying bid, and where 
low bidder offers equipment which meets specification requirements 
plus features which are not required, bid is acceptable___.____________ 

Preprinted terms, etc. (See CONTRACTS, Specifications, Devia- 
tions, Preprinted terms, etc.) 
Preprinted terms, etc. 
‘‘Waiver of Preprinted Information’’ clause effect 

‘Low bid containing bidder’s preprinted standard commercial terms 
and conditions, which are at variance with requirements of invitation 
for bids (IFB), may be considered for award in view of inclusion in IFB 
of “Waiver of Preprinted Information” clause which permits disregarding 
of preprinted information under conditions applicable here. However, 
General Accounting Office recommends clause not be utilized in future 
as it constitutes arbitrary convention which permits ignoring clear 
langusieie WG. Sci 25. SS Te at) 008 fe tak sine ia Bebe 
Stenographic reporting 

Bid evaluation factors 

Prices to public 

Protester contends that (1) Federal Advisory Committee Act prohibits 
contractors from charging public more than actual cost of duplication for 
transcript copies, and (2) low bid proposed price in excess of that limita- 
tion. Contention is without merit because act does not apply to contrac- 
tors. Moreover, as practical matter, public can obtain copies from agency 
at $0.10 per page or contractor at $0.75 per page as it freely elects____- 

Successors 

Service Contract Act of 1965 

‘*‘Wage busting’’ 

Successful offeror is not guilty of “wage busting” (practice of lowering 
employee wages and fringe benefits by successor contractor to become 
low offeror where incumbent contractor’s employees are retained to 
perform same jobs on successor contracts) since it agreed and agency’s 
evaluation of proposal confirmed that compensation offers to incumbent 


employees would not be less than current wages and fringe benefits paid 
by incumbent contractor 
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CONTRACTS—Continued 
Termination 
Convenience of Government 
Erroneous awards 
Where contract is improperly awarded because of contracting officer’s 
interpretation of contract specifications, agency should explore feasibility 
of such termination of contract for convenience of Government, as is 
consistent with fair and: reasonable treatment of parties and in best 
interest of Government, i.e., at a reasonable cost and compatible with 
agency’s need for equipment 


COURTS 

Judgments, decrees, etc. 

Interest 

Delayed payment of judgment 
Government appeal 
Disposition not on the merits 

The permanent indefinite appropriation for payment of judgments 
(31 U.S.C. 7242) is available to pay interest to a plaintiff whose judgment 
payment was delayed solely because the United States appealed and lost. 
Vaillancourt v. United States extended this principle to apply to situations 
in which the United States withdrew its appeal without a disposition of 
the case on its merits. Payment of interest will also be permitted when 
Government appeals denial of motion under Federal Rule of Civil 
Procedure (FRCP) 60(b) to reopen judgment on collateral issue and not 
on merits of the underlying judgment, since plaintiff’s delay in receiving 
payment was caused by Government’s unsuccessful appeal 


Leave entitlement. (See LEAVES OF ABSENCE, Court) 


CUSTOMS 
Services to the public 
Reimbursement. (See FEES, Services to public) 


DEBT COLLECTIONS 
Federal Claims Collection Act of 1966. (See FEDERAL CLAIMS COLLEC- 
TION ACT OF 1966) 
Interest. (See INTEREST, Debts owed United States) 


DEPARTMENTS AND ESTABLISHMENTS 

Commercial activities 

Private v. Government procurement 

Cost comparison ; 

Contention—that cost comparison was incorrect because agency as- 
sessed protester $2,139,290 representing personnel relocation-related ex- 
penses associated with contracting out—is without merit where agency’s 
explanation for assessment is reasonably based 


DETAILS 

Extensions 

Approval 

National Guard Technicians Act applicability 

National Guard technicians, whose positions as Aircraft Mechanics, 
WG-10, were prevailing rate positions in excepted service, filed claims 
for retroactive temporary promotion and backpay under Turner- 
Caldwell line of decisions alleging improperly extended details to positions 
as Aircraft Mechanics (Crew Chief), WG-12. Although the positions in 
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DETAILS—Continued 
Extentions—Continued 
Approval—Continued 
National Guard Technicians Act applicability—Continued 
question are beyond the scope of coverage set forth in section 8-2, sub- 
chapter 8, chapter 300, Federal Personnel Manual, claims may be 
independently evaluated and adjudicated where nondiscretionary agency 
regulation extends coverage of FPM detail provisions to National Guard 
technicians in hourly wage pay plan positions 
EMPLOYMENT 
Ceilings 
Part-time, etc. employees 
Computation basis 
Part-time employees, irrespective of nature of employment, currently 
may be counted against full-time permanent and total employment ceil- 
ings of agency. Effective October 1, 1980, under 5 U.S.C. 3404, part- 


time employees will be counted fractionally based upon number of 
hours worked 


ENERGY 
Department of Energy 
Employees 
Downgrading 
Saved compensation 
Entitlement criteria 
~ Employee who held GS-13 position with Department of Energy 
(DOE) exercised statutory rights he had with former agency to reemploy- 
ment in the GS-12 position he held with that agency prior to appoint- 
ment with DOE, rather than undergo a transfer of function within DOE. 
He is not entitled to grade and pay retention under 5 U.S.C. 5361 ef seq. 
since he was not placed in a lower grade position as a result of declining 
to transfer with his function. He chose to exercise his statutory rights of 
reemployment independent of any rights he may have had in connection 
with the transfer of function 


EQUIPMENT 

Automatic Data Processing Systems 

Leases 

Renewal 
Justification 
Not established 

No meaningful relief can be provided in best interest of Government 
because of inadequately justified fiscal year 1980 sole source lease where 
only abbreviated lease period is available for possible competitive pro- 
curement. Recommendation is made that agency plan fiscal year 1981 
needs sufficiently in advance to allow competition for needed ADPE_-_-_- 


EXECUTIVE ORDERS 
Effect 
An amendment to Executive Order 11157 by Executive Order 12094 
redefined sea duty for basic allowance for quarters (BAQ) purposes; 
however, the amendment did not affect the Secretaries of the armed 
services’ authority to issue supplemental regulations not inconsistent 
with the Executive orders. A Coast Guard member contends that he is 
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EXECUTIVE ORDERS—Continued 
Effect—Continued 
entitled to receive BAQ in light of the new definition, while on sea duty 
for over 3 months, during which he spent a few days on shore. Since the 
claimant would not be entitled to receive BAQ under the supplemental 
regulations issued by the Coast Guard and since those regulations 
rationally effectuate 37 U.S.C. 403(c), which prohibits payment of 
BAQ to member without dependents who is on sea duty for 3 months or 
more, and the Executive orders, the claim is denied_--.-.-.--__--_-_- 


EXPERTS AND CONSULTANTS 
Fees 
Witness fees 
Compensation of expert witnesses, appointed by the Court under 
Rule 706, Federal Rules of Evidence (Public Law 93-595), in criminal 
proceedings is payable from Justice Department appropriations as a 
litigation expense. 39 Comp. Gen. 133, overruled in part__..____-_---- 


FAIR LABOR STANDARDS ACT 

Overtime 

Fair Labor Standards Act v. other pay laws 

Nonexempt employee under Fair Labor Standards Act performed 
overtime during summer in exchange for compensatory time. Civil 
Service Commission made determination that employee is entitled to 
payment of overtime under FLSA; payment is proper with offset of the 
value of compensatory time granted. Since supervisor did not have au- 
thority to order or approve overtime, there is no entitlement to com- 
pensatory time under title 5, United States Code. Erroneous payments 
of compensatory time not used as offset may be considered for waiver 
under 5 U.S.C. 5584 


FEDERAL ADVISORY COMMITTEE ACT 
Applicability 
Reporting services 
Agency proceedings 
Duplication charges to public 
Agency v. contractor status 
Protester contends that (1) Federal Advisory Committee Act pro- 
hibits contractors from charging public more than actual cost of duplica- 


tion for transcript copies, and (2) low bid proposed price in excess of that. 


limitation. Contention is without merit because act does not apply to 
contractors. Moreover, as practical matter, public can obtain copies from 
agency at $0.10 per page or contractor at $0.75 per page as it freely elects_ 


FEDERAL CLAIMS COLLECTION ACT OF 1966 
Procedure 
Standards 
Agency implementation 
Interest collection 
Federal Claims Collection Standards do not mandate procedural 
1equirements to be followed by agencies in charging interest on delinquent 
debts. Therefore VA is free to adopt such procedural refinements as it 
deems appropriate. For example, where debtor could demonstrate that 
original debt notification was never received, imposition of interest for 
time between original notification and later set-off against other amounts 
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FEDERAL CLAIMS COLLECTION ACT OF 1966—Continued 
Procedure—Continued 
Standards—Continued 
Agency implementation—Continued 
Interest collection—Continued 
due debtor by Government would appear to be inequitable. Conse~- 
quently, it might be desirable to provide by regulation for a second 
notifine=iom@ends2etscr pods ab Wawra losaball sabaszialmigaci_in_s 
FEES 
Inspection 
Mobile homes 
Section 620 of National Mobile Home Construction and Safety 
Standards Act of 1974, as amended by Housing and Community Devel- 
opment Act of 1979, constitutes permanent indefinite appropriation of 
mobile home inspection fees collected by Secretary of Housing and Urban 
Development. Funds will be available to pay costs of inspection program 


without any further action by Congress. B-114808, August 7, 1979, 
CDG sists irtinnt ~tmntiath anpuabonembiomtrnnn tnmmetns aaliess ax 


Services to public 
Regular, scheduled 
Customs services in U.S. airports 
Additional personnel hiring and reimbursement propriety 
While there are delays in clearing Customs at Miami International 
Airport, there is no authority for Customs Service to accept funds from 
. airport, airlines, or Dade County, Florida, to hire and compensate addi- 
tional personnel for inspectional services during regular business hours. 
In absence of clear congressional mandate to contrary, monies for ad- 
ministering regular Customs services must come from Customs appro- 
priations. Reimbursement from outside sources for services on behalf 
of general public would constitute augmentation of Customs appropria- 


Witness 
Experts and consultants. (See EXPERTS AND CONSULTANTS) 


FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES 
Territorial cost-of-living allowances 
Back Pay Act applicability 
Civilian employee of Air Force stationed in Japan upon involuntary 
dismissal returned to United States. She contested dismissal and was 
reinstated to the position with backpay under 5 U.S.C. 5596. The back- 
pay award includes allowances for housing and cost of living which are 
paid employees vorking in high cost areas overseas even though the 
employee is not present in that area during period of wrongful dismissal_ 
FOREST SERVICE 


Appropriations. (See AGRICULTURE DEPARTMENT, Forest Service) 
Other than timber sales. (See AGRICULTURE DEPARTMENT, Forest 
Service) 
FUNDS 


Federal grants, etc. to other than States 
Audit 


‘‘Audit by exception’’ 
Request to reinstate General Accounting Office (GAO) review of 
grant related procurement complaint is denied where complainant vol- 
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FUNDS—Continued 


Federal grants etc. to other than States—Continued 
Audit—Continued 
“Audit by exception—Continued 


untarily did not first seek resolution of its complaint through established 
Environmental Protection Agency (EPA) protest process which is part 
of EPA grant administration function. Intent of GAO in conducting 
review of complaints under Federal grants is not to interfere with 
grantor agencies’ grant administration function-_.._._.........--___- 


Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS) 


GENERAL ACCOUNTING OFFICE 


Jurisdiction 
Claims 
Settlements 
Authority 
‘*Contract Disputes Act of 1978”’ effect 
Executive agencies should continue to refer demands for payment 
arising under informal commitments to General Accounting Office for 
settlement. Contract Disputes Act of 1978 does not conflict with statu- 
tory authority of GAO to pass upon propriety of expenditures of public 


Contracts 
In-house performance v. contracting out 
Cost comparison 
Adequacy 
General Accounting Office will consider protest from bidder alleging 
arbitrary rejection of bid when contracting agency utilizes procurement 
system to aid in determination of whether to contract out by spelling 
out in solicitation circumstances under which contractor will or will not 
be awarded contract 
Grants-in-aid 
Protests against grant awards 
No authority to consider 
Exceptions 
Although General Accounting Office does not review questions con- 
cerning agency decision denying grant award unless there is allegation 
that agency used grant award process to avoid competitive requirements 
of Federal procurement, where it appears that process of selecting 


grantee might have been influenced by conflict of interest, GAO will: 


undertake review to determine whether process was tainted by favoritism 
C6 TORI As cictltn rien ene stink tnlimantteeneads as deen a eleaie 
Recommendations 
Contracts 
Specifications 
‘‘Waiver of Preprinted Information’’ clause elimination 
Low bid containing bidder’s preprinted standard commercial terms and 
conditions, which are at variance with requirements of invitation for bids 
(IFB), may be considered for award in view of inclusion in IFB of 
“Waiver of Preprinted Information” clause which permits disregarding 
of preprinted information under conditions applicable here. However, 
General Accounting Office recommends clause not be utilized in future 
as it constitutes arbitrary convention which permits ignoring clear 
language of bid 
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HEALTH, EDUCATION, AND WELFARE DEPARTMENT 
Programs 
Medicare, Medicaid, etc. (See SOCIAL SECURITY, Medicare, Medicaid, 
etc.) 


HIGHWAYS 

Forest 

State, etc. roads in National Forests 

Cooperative agreements 
Provisions for cost, etc. reimbursement 
Absence effect Page 

No basis is seen to conclude that one Government agency is liable to 
second agency for cost of latter’s disputes clause claim settlement with 
contractor, even where first agency’s error was basis for settlement, 
since record does not disclose any agreement or mutual understanding 
between agencies covering situtation.___.__._.____-_.-----__-_--_--_- 207 


HOUSING AND URBAN DEVELOPMENT DEPARTMENT 
Housing and Community Development Act 
Mobile home inspection program 
Section 620 of National Mobile Home Construction and Safety Stand- 
ards Act of 1974, as amended by Housing and Community Development 
Act of 1979, constitutes permanent indefinite appropriation of mobile 
home inspection fees collected by Secretary of Housing and Urban 
Development. Funds will be available to pay costs of inspection program 
without any further action by Congress. B-114808, August 7, 1979, 
> distinguished s. =. 22 o.00_.. seuludcceulecwtilechou inseuelasased... 215 


INTEREST 

Debts owed United States 

General rule 

Contractual v. noncontractual debts 

Distinction between contractual debts and those arising from over- 
payments of noncontractual benefits is not relevant in determining 
whether it is proper to charge interest on debts due the Government, 
pursuant to Federal Claims Collection Standards. Thus, absent a statute 
or other rule to the contrary, Veterans Administration (VA) has au- 
thority to charge interest on equitable theory that creditor is entitled 
to compensation for detention of his money without regard to manner 
in whiell obligation see 2. Oo). 28222078. BL a2. BU es 359 
Federal grants, etc. to States and their subdivisions 

Retention of interest earned 

Non-governmental subgrantee’s entitlement 

Non-governmental subgrantees of Federal grants to States are entitled 
to keep interest earned on advances from the States. Section 203 of the 
Intergovernmental Cooperation Act, 42 U.S.C. 4213, which exempts 
State grantees from accounting to the Federal Government for interest 
earned on grant advances, serves to exempt subgrantees as well. -_---- 218 
Judgments. (See COURTS, Judgments, decrees, etc., Interest) 


JUSTICE DEPARTMENT 
Appropriations. (See APPROPRIATIONS, Justice Department) 
Litigation expenses 
Appropriation availability. (See APPROPRIATIONS, Justice Depart- 
ment, Litigation expenses) 
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LEASES 


Renewals 

Competition availability 

Failure to consider 

Decision to lease automatic data processing equipment (ADPE) is 
not justified where agency has not demonstrated reasonable basis for 
sole-source decision after receipt of affirmative responses to Commerce 
Business Daily notice of intention to procure, published pursuant to 
Federal Procurement Regulations Temporary Regulation No. 46, not- 
withstanding agency’s prior expectation that no alternate sources were 
available 


Justification 
Inadequate 
Corrective action recommended 

No meaningful relief can be provided in beat interest of Government 
because of inadequately justified fiscal year 1980 sole source lease where 
only abbreviated lease period is available for possible competitive pro- 
curement. Recommendation is made that agency plan fiscal year 1981 
needs sufficiently in advance to allow competition for needed ADPE 


LEAVES OF ABSENCE 


Annual 


Accrual 
Maximum limitation 
Establishment 
Reemployment under lower leave ceiling 

An employee who had a 45-day annual leave ceiling left the Federal 
service and received a lump sum payment. Upon re-entry into Federal 
service, 3 years later, the employee’s annual leave ceiling is established 
at 30 days since he had used all of his previous 45 days of annual leave__- -- 


Lump-sum payments. (See LEAVES OF ABSENCES, Lump-sum pay- 
ments) 


Compensatory time 
Overtime adjustment 
Fair Labor Standards Act 
Nonexempt employees 
Nonexempt employee under Fair Labor Standards Act performed 
overtime during summer in exchange for compensatory time. Civil 
Service Commission made determination that employee is entitled to 
payment of overtime under FLSA; payment is proper with offset of the 
value of compensatory time granted. Since supervisor did not have au- 
thority to order or approve overtime, there is no entitlement to com- 
pensatory time under title 5, United States Code. Erroneous payments 
of compensatory time not used as offset may be considered for waiver 
under 5 U.S.C. 5584 


Set-off 
Against excess annual leave taken 
Administrative error 
Question arising from labor-management negotiations asks whether 
an employee may use compensatory time to refund excess annual leave 
taken because it had been credited to his account through administrative 
error, if such compensatory time would have been available for use at 
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LEAVE OF ABSENCE—Continued 
Annual—Continued 
Set-off—Continued 
Against excess annual leave taken—Continued 
Administrative error—Continued 
time that excess annual leave was taken. While payment for excess 
annual leave generally must be recovered under 5 U.S.C. 6302(f), 
alternatively, the employee’s available compensatory time balance may 
be charged for the excess annual leave taken through administrative 
error as proposed in the submission. 58 Comp. Gen. 571 (1979), modified; 
45 Comp. Gen. 243 (1965), distinguished__._.._.._._.....------____-_ 
Court 
Entitlement 
Complaints under Civil Rights Act 
Discrimination alleged 
Although not entitled to court leave authorized by 5 U.S.C. 6322 
which is limited to jurors and certain summoned witnesses, prevailing 
plaintiff in civil action in U.S. District Court against employing Federal 
agency based on sex discrimination under the Civil Rights Act of 1964, 
as amended, is entitled to official time for attendance of trial and should 
not be charged annual leave or leave without pay._..________------_- 
Lump-sum payments 
Refunds on reemployment 
Installment payments 
Excess leave forfeiture 
Reemployment on day after separation 
Since 5 U.S.C. 5551(a) authorizing lump-sum leave payment con- 
templates an actual separation from Government service and does not 
apply to a transfer such as resignation from an agency and reemployment 
in another agency the following day, lump-sum payment to employee 
separated by United States Information Agency and appointed by Air 
Force the next day was erroneous, and refund requirement of 5 U.S.C. 
6306(a) is not applicable. In accordance with 5 C.F.R. 630.501 (a), leave 
should have been recredited at time of reemployment and leave forfeited 
as result of failure to recredit leave account until lump-sum had been 
repaid may be restored under 5 U.S.C. 6304(d) (1) (A)_--------------- 


LICENSES 


Import licensing authority 
Nuclear Regulatory Commission 
Exemption 
State agreement effect 
License requirements are matters of responsibility, at heart of which 
is question whether offeror can perform. We believe that requirement for 
license from Nuclear Regulatory Commission (NRC) in procurement 
involving nuclear by-products is satisfied by foreign offeror whose local 
representative has qualifying license from State of North Carolina, under 
State agreement with NRC, and which exempts representative from 
requirement for obtaining NRC-issued import license___..----------~- 
Offeror qualifications 
Negotiated contracts. (See CONTRACTS, Negotiation, Offers or pro- 
posals, Qualifications of offerors) 


MEDICARE AND MEDICAID (See SOCIAL SECURITY, Medicare, Medicaid, 
etc.) 
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MILEAGE 


Travel by privately owned automobile 

Taxicab fare cost limitation 

Federal mine inspectors drive their privately owned vehicles to their 
duty station and then use a Government vehicle to travel to various 
inspection sites which take them away from the duty station and their 
residences for one or more nights. Authorization for payment of mileage 
in such circumstances from home to work and work to home is contingent 
upon payment of taxi fares in similar circumstances and within the 
agency’s discretion to authorize or deny_____._._._._-.-...-------__- 


MILITARY PERSONNEL 


Defense Department procurement. (See BUY AMERICAN ACT, Defense 

Department procurement) 
Dislocation allowance 

Members without dependents 

Unable to occupy assigned quarters 

A dislocation allowance may be paid to members without dependents 
of both the on-ship and off-ship crews of nuclear submarines incident to a 
change of home port of the submarine, when they initially occupy per- 
manent non-Government quarters at the new home port although the 
submarine is the permanent station for both crews. This is based on the 
view that Congress did not intend to preclude payment of the allowance 
when a member is not able to occupy quarters assigned to him and does 
incur the expense of moving into non-Government quarters. 57 Comp. 
IST cen 
Missing, interned, etc. persons 

Promotions while in missing-in-action status 

Survivor Benefit Plan annuity for the surviving spouse of member who 
who dies while on active duty when otherwise eligible to retire, is com- 
puted on grade and years of service as though member retired on the day 
he died. Computation includes limitations on grade for retirement pur- 
poses such as the 6-month in grade requirement. However, where a mem- 
ber who was missing in action is determined to have been killed in action, 
the 6-month in grade requirement does not apply since promotions 
received while in a missing status are “fully effective for all purposes,” 
MOGEE DT ee OE © oe on cid clan doawks bbw bu wedeasbenacaunesh== 
Pay 

Retired. (See PAY, Retired) 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Retired pay. (See PAY, Retired) 
Station allowances. (See STATION ALLOWANCES, Military personnel) 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan) 
Survivorship annuities. (See PAY, Retired, Survivor Benefit Plan) 
Temporary lodging allowance. (See STATION ALLOWANCES, Military 

personnel, Temporary lodgings) 


MISCELLANEOUS RECEIPTS 
Special account v. Miscellaneous Receipts 
Collections 
Rent payments 
Government-furnished quarters 
Forest Service Certifying Officer may use amounts remaining in 
appropriations as a result of payroll deduction for use of Government 
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MISCELLANEOUS RECEIPTS—Continued 
Special account v. Miscellaneous Receipts—Continued 
Collections—Continued 
Rent payments—Continued 
Government-furnished quarters—Continued 
quarters, for maintenance and operation expenses of such quarters. 
5 U.S.C. 5911(c) allows such deductions to remain in applicable appro- 
priation and Forest Service’s appropriations from which salaries are 
paid are available for such expenses 


Telephone commissions 

Commissions received by the Bureau of Prisons, based on collections 
from pay telephones provided for the exclusive use of inmates at penal 
and correctional institutions of the Bureau must be deposited into the 
general fund of the Treasury as miscellaneous receipts. No substantial 
outlay from Bureau appropriations is made for installation and provisions 
of pay telephone service. Therefore, 18 U.S.C. 4011, providing an 
exception to 31 U.S.C. 484, is not applicable 


NATIONAL GUARD 


Civilian employees 
Technicians 


Extended details 

Retroactive promotion 
National Guard technicians, whose positions as Aircraft Mechanics, 
WG-10, were prevailing rate positions in excepted service, filed claims 
for retroactive temporary promotion and backpay under Turner- 
Caldwell line of decisions alleging improperly extended details to positions 
as Aircraft Mechanics (Crew Chief), WG-12. Although the positions in 
question are beyond the scope of coverage set forth in section 8-2, 
subchapter 8, chapter 300, Federal Personnel Manual, claims may be 
independently evaluated and adjudicated where nondiscretionary agency 
regulation extends coverage of FPM detail provisions to National Guard 
technicians in hourly wage pay plan positions 


NONDISCRIMINATION 


Discrimination alleged 
Federal employees 


Court leave. (See LEAVES OF ABSENCE, Court, Entitlement, Com- 
plaints under Civil Rights Act) 


NUCLEAR REGULATORY COMMISSION 


Adjudicative proceedings 
Public intervenors 


Financial assistance 
Nuclear Regulatory Commission may use appropriated funds to pro- 
vide financial assistance to intervenors in its proceedings if it determines 
that participation of party can reasonably be expected to contribute 
substantially to a full and fair determination of the issues before it, and 
if intervenor is indigent or otherwise unable to finance its own participa- 
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OFFICE OF MANAGEMENT AND BUDGET 


Circulars 
No. A-102 
Attachment 0 
State and local grantee procurements 
Brooks Bill—nonapplicability 
Grantee’s solicitation requiring all responding architectural and engi- 
neering (A/E) professional services firms to furnish cost and pricing 
data, to be considered along with statement of qualifications in selection 
of A/E firm, is not shown to be contrary to terms of OMB Circular A—102, 
Attachment O, or Ohio law. A/E procurement procedures in 40 U.S.C. 
541 (Brooks Bill), mandatory for Federal procurement for A/E services, 
are not per se applicable to grantee procurements 


OFFICERS AND EMPLOYEES 


Back Pay Act 
Applicability 
Allowances 
Overseas employees 
Civilian employee of Air Force stationed in Japan upon involuntary 
dismissal returned to United States. She contested dismissal and was 
reinstated to the position with backpay under 5 U.S.C. 5596. The back- 
pay award includes allowances for housing and cost of living which are 
paid employees working in high cost areas overseas even though the 
employee is not present in that area during period of wrongful dismissal__ 
Conflict of interest statutes 
Parties seeking Government employment 
Conflict status 
Record does not indicate agency acted improperly in making grant 
award to firm whose President had applied for agency’s Regional Director 
position where evaluation and grant selection were performed at agency’s 
centralized administrative office rather than by relevant regional office__ 
Leaves of absence. (See LEAVES OF ABSENCE) 
Mileage. (See MILEAGE) 
Personnel ceilings. (See EMPLOYMENT, Ceilings) 
Prevailing rate employees 
Compensation. (See COMPENSATION, Wage board employees, Pre- 
vailing rate employees) 
Reemployment or reinstatement 
Rights 
After higher grade appointment to energy agency 
Higher grade and pay retention 
Non-entitlement 
Employee who held GS-13 position with Department of Energy (DOE) 
exercised statutory rights he had with former agency to reemployment 
in the GS-12 position he held with that agency prior to appointment with 
DOE, rather than undergo a transfer of function within DOE. He is not 
entitied to grade and pay retention under 5 U.S.C. 5361 e¢ seq. since he 
was not placed in a lower grade position as a result of declining to trans- 
fer with his function. He chose to exercise his statutory rights of re- 
employment independent of any rights he may have had in connection 
Wetih CO GrOrmner OlCUUINORT ne en canbe ee hems ae 
Salary retention. (See COMPENSATION, Downgrading, Saved compen- 
sation) 
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PAY 


Retired 

Advance payment 

Retired pay is included within the definition of pay in 37 U.S.C. 101 
(21). Therefore, authority in 37 U.S.C. 1006(h) to make payments up to 
3 days in advance of a regular payday, of pay and allowances to individu- 
als under the jurisdiction of the Secretaries of the military departments 
includes payments of retired pay...--.-.---------------2.--2---2-. 

Survivor Benefit Plan 

Missing persons 
Computation of annuity 


After date of death determination 

Survivor Benefit Plan annuity for the surviving spouse of member who 
dies while on active duty when otherwise eligible to retire, is computed on 
grade and years of service as though member retired on the day he died. 
Computation includes limitations on grade for retirement purposes such 
as the 6-month in grade requirement. However, where a member who was 
missing in action is determined to have been killed in action, the 6-month 
in grade requirement does not apply since promotions received while in a 
missing status are ‘‘fully effective for all purposes,’’ under 37 U.S.C. 552(a) 

Waiver for civilian retirement benefits 

Survivor Benefit Plan coverage 


Effect 

A retired service member who elected survivor benefit plan (SBP) 
coverage and who later retires as a Civil Service employee may waive 
receipt of military retired pay in order to combine military with civilian 
service for purposes of computing his Civil Service annuity. It was held in 
B-192470, January 3, 1979, that an individual who waives military 
retired pay in those circumstances and accepts survivor coverage under 
Civil Service Retirement is not covered by SBP and upon his death no 
payment under SBP either to his widow or his surviving children may be 
allowed. This is true even where the individual had “‘child only’”’ coverage 
under the SBP. On reconsideration that decision is sustained. __-------- 


PAYMENTS 


Advance 
Survivor annuities 
Prohibition 
Payments such as survivor annuities to dependents not included within 
the definitions of pay and allowances contained in title 37, United States 


Code, may not be made in advance under the authority of 37 U.S.C. 
I iN an ces i eta es ce ad cass Rea ee ee 


PROCUREMENT 


In-house v. commercial sources 

General Accounting Office will consider protest from bidder alleging 
arbitrary rejection of bid when contracting agency utilizes procurement 
system to aid in determination of whether to contract out by spelling out 
in solicitation circumstances under which contractor will or will not be 
awardell d0mdriet. cuclisagsbdodii sds sini VAG stems ee ecole. 
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QUARTERS 


Government furnished 

Rent payments 

Salary deduction v. direct payment 
Special account reimbursement propriety 

Forest Service Certifying Officer may use amounts remaining in 
appropriations as a result of payroll deduction for use of Government 
quarters, for maintenance and operation expenses of such quarters. 
5 U.S.C. 5911(c) allows such deductions to remain in applicable appro- 
priation and Forest Service’s appropriations from which salaries are paid 
are available for such expenses 
Unable to occupy 

Military members without dependents 

Dislocation allowance 

A dislocation allowance may be paid to members without dependents 
of both the on-ship and off-ship crews of nuclear submarines incident to a 
change of home port of the submarine, when they initially occupy 
permanent non-Government quarters at the new home port although the 
submarine is the permanent station for both crews. This is based on the 
view that Congress did not intend to preclude payment of the allowance 
when a member is not able to occupy quarters assigned to him and does 
incur the expense of moving into non-Government quarters. 57 Comp. 
Gen. 178 modified (extended) 


QUARTERS ALLOWANCE 
Basic allowance for quarters (BAQ) 


Assigned to Government quarters 
Member on sea duty 
Regulation requirements 
Coast Guard 

An amendment to Executive Order 11157 by Executive Order 12094 
redefined sea duty for hasic allowance for quarters (BAQ) purposes; how- 
ever, the amendment did not affect the Secretaries of the armed services’ 
authority to issue supplemental regulations not inconsistent with the 
Executive orders. A Coast Guard member contends that he is entitled 
to receive BAQ in light of the new definition, while on sea duty for over 
3 months, during which he spent a few days on shore. Since the claimant 
would not be entitled to receive BAQ under the supplemental regulations 


issued by the Coast Guard and since those regulations rationally effectu- - 


ate 37 U.S.C. 403(c), which prohibits payment of BAQ to member with- 
out dependents who is on sea duty for 3 months or more, and the Execu- 
tive orders, the claim is denied 
Dependents 


Quarters occupancy prevented by competent authority 
Allowance continuation periods 
After authorization and prior to occupancy 

Member is transferred overseas with deferred travel of dependents due 
to unavailability of Government quarters. Upon arrival, member is 
assigned Government quarters available for himself and dependents due 
to administrative error. Under 37 U.S.C. 403(d), member is entitled to 
basic allowance for quarters (BAQ) at the with dependent rate as orders 
of competent authority prevent dependents from joining him and residing 
in Government quarters. Upon authorization of dependents’ travel, 
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QUARTERS ALLOWANCE—Continued 


Dependents—Continued 
Quarters occupancy prevented by competent authority——Continued 
Allowance continuation periods—Continued 
After authorization and prior to occupancy—Continued 
member is entitled to continuation of BAQ until transportation is avail- 
able for dependents’ travel, and arrangements are made for household 
goods, plus normal travel time of dependents to member’s station. See 
25 Comp. Gen. 220 (1945) 


SOCIAL SECURITY 


Medicare, Medicaid, etc. 
Reduction in Federal share 
Department of Health, Education, and Welfare (HEW) is required 

to reduce Medicaid payments to State under section 1903(g) of Social 

Security Act, 42 U.S.C. 1396b(g).as amended, unless State makes satis- 

factory and valid showing that it has program of control over utilization 

of long term institutional services. In order to make valid showing, 

State must comply with criteria listed in statute including physician 

certification of need and plan for care in case of each long term patient. 

Fact that State may have satisfied most of requirements of statute does 

not permit HEW to find showing valid where any long term patients 

are found not to have certification of need or. plan of care 


STATES 


Federal aid, grants, etc. 
_ Interest on Federal funds 
Intergovernmental Cooperation Act of 1968 effect 
Applicability to non-governmental subgrantees 
Non-governmental subgrantees of Federal grants to States are en- 
titled to keep interest earned on advances from the States. Section 203 
of the Intergovernmental Cooperation Act, 42 U.S.C. 4213, which ex- 
empts State grantees from accounting to the Federal Government for 
interest earned on grant advances, serves to exempt subgrantees as 


Roads in National Forests. (See HIGHWAYS) 


STATION ALLOWANCES 


Military personnel 

Temporary lodgings 

Dependents’ relocation overseas 
Member’s change to restricted duty 

Where a member of the uniformed services lives with his dependents 
in the vicinity of his duty station outside the United States and the duty 
station is reclassified from nonrestricted to restricted, thereby requiring 
the dependents to be relocated to a designated place outside the United 
States or in Hawaii or Alaska, the Joint Travel Regulations may be 
amended to provide the member a temporary lodging allowance for his 
dependents at the new designated location. To the extent this conflicts 
with 50 Comp. Gen. 83, that decision will no longer be followed___-_--- 


STATUTORY CONSTRUCTION 
Legislative intent 

Appropriation act v. committee report 

Nuclear Regulatory Commission may use fiscal year 1980 funds to 
provide financial assistance to intervenors in its proceedings despite 
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STATUTORY CONSTRUCTION—Continued 
Legislative intent—Continued 
Appropriation act v. committee report—Continued Page 
appropriation committee statement that no funds are being provided 
for this purpose. Limitations on spending contained in committee reports 
are not binding on agency unless expressly stated in appropriation act__ 228 


SUBSISTENCE 


Per diem 

Military personnel 

Rates 
Lodging costs 
Double occupancy 

A military member traveling on temporary duty shared a lodging ac- 
commodation with another person (his wife) who was not entitled to lodg- 
ing at Government expense. In the absence of regulations providing 
otherwise, if he would have used the same accommodation at the single oc- 
cupancy rate had he not been accompanied, he may be reimbursed on the 
basis of such single occupancy rate rather than at one-half of the double 
occupancy rate. If the hotel makes no distinction in rates between single 
and double occupancy, then the member may be reimbursed on the 
DGS Cin Gn TOONS oo tent oe eke no aonb enustecucn Hass 245 


TELEPHONES 


Coin boxes 

Commissions 

Commissions received by the Bureau of Prisons, based on collections 
from pay telephones provided for the exclusive use of inmates at penal 
and correctional institutions of the Bureau must be deposited into the 
general fund of the Treasury as miscellaneous receipts. No substantial 
outlay from Bureau appropriations is made for installation and provi- 
sions of pay telephone service. Therefore, 18 U.S.C. 4011, providing an 
exception to 31 U.S.C. 484, is not applicable____..__._.___.--_---------- 213 


TIMBER SALES 

Contracts 

Disputes 

Settlement under disputes clause 
Inter-agency cooperative agreements 
Reimbursement propriety 

No basis is seen to conclude that one Government agency is liable to. 
second agency for cost of latter’s disputes clause claim settlement with 
contractor, even where first agency’s error was basis for settlement, since 
record does not disclose any agreement or mutual understanding between 
agencies covering situationassc-Lesacoteb vcs Jeseeea wh otacisp tne 207 


TRANSPORTATION 


Cargo Preference Act 
Nonapplicability 
Cash transfer program for Israel 
General Accounting Office disagrees with Maritime Administration 
view that Cargo Preference Act of 1954 applies to cash transfer program 
for Israel managed by Agency for International Development---_-_-_-_-_---_- 
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TRAVEL EXPENSES 
Air travel 
Fly America Act 
Employees’ liability 
Travel by noncertificated air carriers 
Involuntary re-routing 
Employee was scheduled to travel on certificated U.S. air carrier 
and, upon arrival at airport, wes informed by carrier that it could not 
accommodate him and carrier re-routed him on foreign air carrier. U.S. 
air carrier service is considered unavailable and traveler is not subject to 
penalty for use of noncertificated carrier. 56 Comp. Gen. 216 modified 
(amp OO) so 2 Sui a Sede eee Lede eeanent Alaa 2020 
Reservation penalties v. voluntary space release 
Compensation 
Employee v. Government’s entitlement 
Employee, while traveling on official business, received $150 from 
airline for voluntarily vacating his seat on overbooked flight and taking 
next scheduled flight. Airline payments to volunteers are distinguishable 
from denied boarding compensation which is due the Government. Em- 
ployee may retain payment received as volunteer reduced by any addi- 
tional expense incurred by Government 
Mileage. (See MILEAGE) 
Military personnel 
Temporary duty 
Per diem. (See SUBSISTENCE, Per diem, Military personnel, Rates) 
Return to official station on nonworkdays 
Reimbursement 
Limitation 
Customs Service employee who is on temporary duty assignment 
(TDY) and receiving actual subsistence returned home for weekend. 
During time away from TDY, he did not incur costs for 3 nights’ lodging 
and 24 days of meals. Under Federal Travel Regulations (FPMR 101-7) 
para. 1-8.4f (May 1973), employee may receive reimbursement for 
travel up to actual subsistence expenses which would have been allow- 
able at TDY site. Since employee’s weekend round-trip travel expense 
was less than the average subsistence expenses at TDY site, employee 
may be reimbursed his travel expenses 


TREASURY DEPARTMENT 
Bureau of Engraving and Printing 


Prevailing rate employees 
Pay increase ceiling applicability 

Bureau of Engraving and Printing trade and craft employees whose 
ay is set administratively under 5 U.S.C. 5349(a), “consistent with the 
public interest,’’ were properly limited to 5.5 percent wage increase in 
fiscal year 1979. Although pay increase limitation in 1979 appropriation 
act did not apply to these Bureau employees, agency officials properly 
exercised discretion to limit pay increases in the public interest in 
accordance with the President’s anti-inflation program. See court cases 
cited. The fact that similar employees of Government Printing Office 
received higher wage increases is not controlling since they were not 
covered by appropriation act limitation or President’s determination- -- 
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USER CHARGE 


Statute 
Inapplicability 
Regular, scheduled services to public 
Customs’ personnel in U.S. airports. (See FEES, Services to public) 


VEHICLES 


Privately owned 

Mileage incident to automobile transportation 

Federal mine inspectors drive their privately owned vehicles to their 
duty station and then use a Government vehicle to travel to various 
inspection sites which take them away from the duty station and their 
residences for one or more nights. Authorization for payment of mileage 
in such circumstances from home to work and work to home is contingent 
upon payment of taxi fares in similar circumstances and within the 
agency’s discretion to authorize or deny 


VESSELS 


Cargo preference. (See TRANSPORTATION, Cargo Preference Act) 
Crews 

Two-crew nuclear-powered submarines 

Dislocation allowance 
Initial unavailability of assigned quarters 

A dislocation allowance may be paid to members without dependents 
of both the on-ship and off-ship crews of nuclear submarines incident to 
a change of home port of the submarine, when they initially occupy 
permanent non-Government quarters at the new home port although 
the submarine is the permanent station for both crews. This is based on 
the view that Congress did not intend to preclude payment of the allow- 
ance when a member is not able to occupy quarters assigned to him and 
does incur the expense of moving into non-Government quarters. 57 
Comp. Gen. 178 modified (extended) 


WORDS AND PHRASES 


‘‘Arbitrary convention’’ 

Low bid containing bidder’s preprinted standard commercial terms 
and conditions, which are at variance with requirements of invitation 
for bids (IFB), may be considered for award in view of inclusion in IFB 
of “Waiver of Preprinted Information” clause which permits disre- 
garding of preprinted information under conditions applicable here. 
However, General Accounting Office recommends clause not be utilized 


in future as it constitutes arbitrary convention which permits ignoring - 


clear language of bid 
‘‘Audit by exception’’ 

Request to reinstate General Accounting Office (GAO) review of 
grant related procurement complaint is denied where complainant 
voluntarily did not first seek resolution of its complaint through es- 
tablished Environmental Protection Agency (EPA) protest process 
which is part of EPA grant administration function. Intent of GAO in 
conducting review of complaints under Federal grants is not to interfere 
with grantor agencies’ grant administration functions 
‘*Mission suitability score’’ 

NASA’s analysis of probable costs of doing business with offeror 
correctly included costs of additional employees determined by NASA to 
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WORDS AND PHRASES—Continued 


“Mission suitability score”’—Continued 

be necessary for offeror to adequately perform contract requirements. 
There is no requirement to increase mission suitability score to reflect 
SENN CI sian these na cana nes oeanon oats, 
‘*Part-time employee’’ 

Part-time employees, irrespective of nature of employment, currently 
may be counted against full-time permanent and total employment ceil- 
ings of agency. Effective October 1, 1980, under 5 U.S.C. 3404, part- 
time employees will be counted fractionally based upon number of hours 
WOH i tence se maccs ann cos awe aa ae ae ae ea 
‘‘Permanent change of station’’—change in home port of vessel or 

mobile unit 

A dislocation allowance may be paid to members without dependents 
of both the on-ship and off-ship crews of nuclear submarines incident to a 
change of home port of the submarine, when they initially occupy perma- 
nent non-Government quarters at the new home port although the sub- 
marine is the permanent station for both crews. This is based on the view 
that Congress did not intend to preclude payment of the allowance when 
a member is not able to occupy quarters assigned to him and does incur 
the expense of moving into non-Government quarters. 57 Comp. Gen. 
RVG seeenees (ORUUOH ss cc Si oe 6 oo Sane ed ol 
‘Sea duty’’ as defined in E.0. 12094 for BAQ purposes 

An amendment to Executive Order 11157 by Executive Order 12094 
redefined sea duty for basic allowance for quarters (BAQ) purposes; 


‘however, the amendment did not affect the Secretaries of the armed 


services’ authority to issue supplemental regulations not inconsistent 
with the Executive orders. A Coast Guard member contends that he is 
entitled to receive BAQ in light of the new definition, while on sea duty 
for over 3 months, during which he spent a few days on shore. Since the 
claimant would not be entitled to receive BAQ under the supplemental 
regulations issued by the Coast Guard and since those regulations ra- 
tionally effectuate 37 U.S.C. 403(c), which prohibits payment of BAQ 
to member without dependents who is on sea duty for 3 months or more, 
and the Executive orders, the claim is denied 
‘‘Technician Personnel Manual’’ 

National Guard technicians, whose positions as Aircraft Mechanics, 
WG-10, were prevailing rate positions in excepted service, filed claims 
for retroactive temporary promotion and backpay under Turner-Cald- 
well line of decisions alleging improperly extended details to positions as 
Aircraft Mechanics (Crew Chief), WG-12. Although the positions in 
question are beyond the scope of coverage set forth in section 8-2, sub- 
chapter 8, chapter 300, Federal Personnel Manual, clairns may be in- 
dependently evaluated and adjudicated where nondiscretionary agency 
regulation extends coverage of FPM detail provisions to National Guard 
technicians in hourly wage pay plan positions__-_--.---------.------ 
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